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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

INCEPTION MINING, INC.; MICHAEL MEMORANDUM DECISION AND

AHLIN; and TRENT D’AMBROSIO, ORDER GRANTING IN PART MOTION
FOR PRELIMINARY INJUNCTION, OR
Plaintiffs, ALTERNATIVELY A PERMANENT
INJUNCTION
V.

DANZIG, LTD.; ELLIOT FOXCROFT; and | Case N02:17cv-00944DN
BRETT BERTOLAMI,
District JudgeDavid Nuffer
Defendars.

Plaintiffs assertlaims for declaratorjudgment and injunctive relief relating to
arbitration proceedings pending in Salt Lake City, Utah and Boston, Massé&slitesgiectively,
the “SLC Arbitration” and the “Boston Arbitrationtollectively, the “Arbitrations). Plaintiffs
move for preliminary or permanent injunctive relief staying the Arbitratiamtil threshold
issues of arbitrability are resolved in tieisurt? Specifically, Plaintiffs seek a stay of the
Arbitrationsuntil the resolution ofheir claimsthat(1) PlaintiffsMichael Ahlin and Trent
D’Ambrosio (the “Individual Plaintiffs”) are not proper parties to the Arbitnas; and2)
Defendants’ claimsinder certain contracts are not subject to arbitration in the Boston

Arbitration.®

! Comgaint, docket no. 4filed Aug. 22, 2017.

2 Plaintiffs’ Motion for Preliminary Injunction, or Alternatively a Peanent Injunction (“Motion for Injunction”),
docket no. 8filed Sept. 13, 2017.

31d. at 2.
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Defendantsought disissal of Plaintiffs’ Complainbn jurisdictional ground$A
Memorandum Decisiodeterminedhat jurisdiction and venue are propertfus court to
determinewhether the Individual Plaintiffs may be required to arbitrate in the SLC Atioitr®
A SecondMemorandum Decision determined the same regarding the Boston Arbifration.
However, the Second Memoranduradsion also determined that subject matter jurisdiction
was lacking over Plaintiffs’ claims that Defendants’ claims under certainambs are not
subject to arbitration in the Boston Arbitration.

A Third Memorandum Decision determined that entry of a preliminary injunctisn wa
appropriate on Plaintiffs’ claim that the Individual Plaintiffs are not propeigs to the SLC
Arbitration 8 But the Third Memorandum Decision stayed determinatioRlamtiffs’ claims
concerning the Boston Arbitration pending resolution of a motion to disikeidsn a related
federal casén the Western District dllorth Carolinathe “North Carolina Case®The parties
were directed tdile a joint status report upon the issuance of a ruling on the motion to dismiss in
the North Carolina Cas@.

On March 5, 2018, the parties filed a Joint Notice indicating that the motion to dismiss i

the North Carolina Caswas granted The Joint Notice also indicated that Defendants would

4 Defendants’ Motion to Dismiss Plaintiffs’ Complaint (“Motion to Dismijsslocketno. 14 filed Sept. 19, 2017.

> Memorandum Decision and Order on Motion to Dismiss (“Memorandum Decisiv6"), docket no. 3gfiled
Jan. 24, 2018.

6 Memorandum Decision and Order on MotiorQtismiss (“Second Memorandum Decision”) &,%locket no47,
filed Apr. 23, 2018

71d. at 811.

8 Memorandum Decision and Order Granting in Part and Staying in Part Moti®ngliminary Injunction, or
Alternatively a Permanent Injunction (“Third Menamdum Decision”) at-21, docket no. 39filed Feb. 27, 2018.

°1d. at 22.
101d. at 23 7 5.

11 Joint Notice to the Court (“Joint Notice”) at@cket no. 41filed Mar. 5, 2018see alsdMemorandum and
Recommendation and Order (“North Carolina Ordedtjcket no. 441, filed Mar. 5, 2018.
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not challenge that rulintf. Therefore, the stayed portions of Plaintiffs’ Motion for Injunction are
now ripe for determination.

Plaintiffs’ Motion for Injunctiort®is MOOT as tcPlaintiffs’ argumenthat Defendants’
claims under certain contracts are not subject to arbitration in the Boston thrhitfaHowever,
because Plaintiffs hawestabliskedtheright to a preliminaryinjunction on their claim thahe
Individual Plaintiffsare notproper parties to the Bostdwmbitration, Plaintiffs’ Motion for

Injunction*®is GRANTED in part
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DISCUSSION

“[B]ecause a preliminary injunction is an extraordinary remedy, the wgtaief must be
clear andunequivocal.® “To prevail on a motion for a preliminary injunction, the movant must
establish that four equitable factors weigh in its favor: (1) it is substgrtialy to succeed on
the merits; (2) it will suffer irreparable injury if the injunctiendenied; (3) its threatened injury
outweighs the injury the opposing party will suffer under the injunction; and (4) the injunct
would not be adverse to the public interéétThe standard for a permanent injunction is
essentially the samwvith the exception that the movant must show actual success rather than a
likelihood of success on the meritkits claim*®

Plaintiffs have shown a substantial likelihood ofsucces®n the merits of their claim
that the Individual Plaintiffs are not proper partiesto the BostonArbitration

“[A]rbitration is a matter of contract and a party cannot be required to submit to
arbitration any dispute which he has not agreed so to subtflihéreforea party who has not
agreed to arbitrate will normally have a right to a court’s decision abewmdehits of its
dispute[.]2° “But, where the party has agreed to arbitrate, he or she, in effect, has ratquis

much of that right’s practical valué?

16 Beltronics USA, Inc. v. Midwest Inventory Distribution, 11562 F.3d 1067, 1070 (10th Cir. 2009)
171d. (quotingGreater Yellowstone Coal. v. Flowe@21 F.3d 1250, 1256 (10th Cir. 20R3)

8 Amoco Prod. Co. v. Vill. of Gambell, AK80 U.S. 531, 546 n.12 (1987)

¥ Howsam v. Dean Witter Reynolds, IrE37 U.S. 79, 83 (200Zinternal quotations omitted).

20 First Options of Chicago, Inc. v. Kaplahl4 U.S. 938, 942 (1995)

2ld.
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TheBostonArbitration involves claims relating titiree contract$?

e a consulting agreement entered between Gold American Mining Corp. and
Danzig, Ltd. on February 25, 2013 (the “Danzig Agreemetit”);

e an asset purchase agreement entered between Inceptiondeesbu and
Gold American Mining Corp., Inception Development, Inc., and Brett
Bertolami on February 25, 2013 (the “Asset Purchase Agreentératiiy

e a debt exchange agreement entered between Gold American Mining Corp. and
Bret Bertolami on February 25, 28 (the “Debt Exchange Agreement®).

In the Boston ArbitrationDanzig, Ltd.alleges claims againbiception Mining Inc. and the
Individual Plaintiffsfor federal securities fraud; North Carolina securities fraud; breach of
contract; unjust enrichment; wonon law fraud; breach of fiduciary duty; and negligent
misrepresentatioff

Plaintiffs argue that the Individual Plaintiffs are not proper parties tBalséon
Arbitration because they did not execute Eranzig Agreemenin a corporate or individual
capacity and did not agree to be bound by tontracs arbitration clausé’ Defendants
acknowledge thate Individual Plaintiffs are not signatories to i@nzig Agreementout argue
that the Individual Plaintiffare nevertheless bound by iritrationclause based awommon

law principles of agency and estoppel.

22 Complaint 1 223, 29; Initial Statement of Claim Y-85, docket no. &1, filed Sept. 13, 2017.

23 Docket no. &, filed Sept. 13, 2017. Gold American Mining Corp. is now known as Inceptiomd/imnc.
Complaint 11 25, 228, 32a.

24 Docket no. 83, filed Aug. 22, 2017.

25 Docket no. &4, filed Aug. 22, 2017.

26 Complaint 11 223, 29; Initial Statement of Claim 7-85.
27 Motion for Injunction at 2, 134.

28 Defendants’ Opgsition to Plaintiffs’ Motion for Preliminary Injunction (“Responset)22-28, docket no. 19

filed Sept. 27, 2017. Defendants also argue that Plaintiffs failed to pr@eeviy their Motiondr Injunction, and
that jurisdiction over Plaintiffs’ claims is lacking or should be declitgdat 1520. These arguments have already
been addressed and rejected. Docket Text Order Denying [18] Motion e, 8tviket no. 37, filed Dec. 20, 2017,
Secod Memorandum Decision at 28
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Utah law governs whether the Individual Plaintiffs may be required to arbitrae in the
Boston Arbitration

“The question who may be bound to an arbitration provision is governed by state law
relating to contracts in genera® The DanzigAgreemenis silent as to which state’s laws
govern the contract. Therefotbge choice of lavprovisionsof the forum state-Utah—must be
applied to resolve the choice of law questitn.

In Utah,“courts applythe ‘most significant relationship’ analysis to determine the choice
of law in a contract cause of actioft.Factors considered in applying this test include:

(1) the place of contracting; (2) the place of negotiation of the contract; (3) the

place of pedrmance; (4) the location of the subject matter of the contract; and (5)

the domicile, residence, nationality, place of incorporation and place of business
of the parties?

The Danzig Agreement is a consulting agreement wherein Gold American Mioipg C
engaged and retained Danzig, Ltd. as a business consultant for a term of six*Gotts.
American Mining Corpwas aNevada corporatioand its operations were in Utah during the
term of the Danzig Agreemefft Danzig, Ltd. is a North Carolina corporatiaith its principal
place of business in Iredell County, North Carofih@&old American Mining Corp. was never

registeregdheadquartered, or actively engaged in business in North Catblina.

2% Lenox MacLaren Surgical Corp. v. Medtronic, Ii#49 Fed. App’x 704, 708 (10th Cir. 20(t)ting Arthur
Andersen, LLP v. Carlis|&56 U.S. 624, 6332 (2009).

30 Rocky Mountain Helicopters, Inc. v. Bell Helicopter Textron,, |&¢.F.3d 125, 128 (10th Cir. 1994 making
choice of law determinations, a federal court sitting in diversity npyshe choice of law provisions of the
forum state in which it is sitting.”).

3l1d. at 129.

321d. (citing Restatement (Second) of Conflict of Laws § 188).

33 Danzig Agreement 88 |, VIILA.

34 Complainty 26; North Carolina Order at 2; Asset Purchase Agreement at 1.
35 Complaint { 4; Initial Statement of Claim { 15; North Carolina Order at 2.
3¢ North Carolina Order at 2, 6.
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The negotiations for the Danzig Agreement, andwlterelatedsimultaneouslyentered
contracts3’ occurred over telephone and enfdiThese negotiations were primarily between
Elliott Foxcrofton behalf of Brett Bertolami, and the Individual Plaintff€lliott Foxcroft is
the principal of Danzig, Ltd. arid a NorthCarolina resident? Mr. Foxcroftexecuted the
Danzig Agreement on behalf of Danzig, “ddBrett Bertolami was thpresident anenajority

shareholdeof Gold American Mining Corp., and is a North Carolina residéntr. Bertolami

does business in Utamdwith Utah companie®® andexecuted the Danzig Agreement on behalf

of Gold American Mining Corg#* The Individual Plaintiffs are residents of Utah, and have no
contacts with North Carolina other thanithelephone and email communications during the
contract negotiationg®

Based on these facts, either UtaiNarth Carolinas the state havinthe most
significant relationship to the Danzig Agreement. Plaintiffs arguelitat law applie$®
Defendants do not respond to this argumefiectively concedinghe issue. Given this
concession, and considering the abbsted facors, includingthatDanzig, Ltd.’sconsulting

services were for a term during which Gold American Mining Corp.’s operatieresiw Utal!’

37 Asset Purchase Agreement; Debt Exchange Agreement.

38 North Carolina Order at 2.

¥d.

401d.; Complaint  5; Initial Statement of Claim  16.

41 Danzig Agreement at 8.

42 North Carolina Order at 2; Complaint { 6; Asset Purchase Agreement at 1.
43 Complaint ¥ 6.

44 Danzig Agreement at 8.

45 Complaint { 3; Initial Statement of Claim 1-18; North Carolina Order at 2.
46 Motion for Injunction at 10.

47 Complaint { 26.



Utah has the most significant relationshighe Danzig Agreementherefore, Utah law governs
whether the Individual Plaintiffs may be required to arbitrate in the Bostoitr#tion.

Under Utah law, “[ijn order to require a party to submit to arbitration, there must be an
agreement to arbitraté®“The minimum threshold for enforcement of an arbitration agreement
is direct and specific evidence of an agreement between the p&ttibaéct and specific
evidence requires nanferential evidence [and] an agreement betweepainicular parties
regading arbitration of future disputes®
The Individual Plaintiffs did not agree to arbitrate in the Boston Arbitration

The DanzigAgreement contains the following arbitration clause:

All disputes in any manner relating to or arising out of this Agreemkith the

parties cannot resolve themselves shall be resolved first through mediation, and

second through arbitration before a single experienced arbitrator, under the

Commercial rules of Arbitration of the American Arbitration Association. The

location of the arbitration shall be determined by Danzig[, Ltd.]. The decision or

award of any arbitrator shall be binding upon the parties and shall be enforceable

in a court having jurisdiction over the party against whom enforcement is

sought. . . Any arbitrata appointed under this Agreement shall have authority to

order such equitable relief and such limited discovery as may be appropriate

under the circumstancés.

The DanzigAgreement identifie§Sold American Mining Corp. and Danzig, Ltd. as
parties®® No other entities or individualre identified aparties to the contracthe Individual

Plaintiffs’ names do not appear in the contract, and neithtbeaiexecuted the contract their

corporate or individual capacityh& DanzigAgreementlsocontains naeferenceo rights or

48 Ellsworth v. Am. Arbitration Ass,r48 P.3d 983, 987 (Utah 2006)
491d. (internal quotations and punctuation omitted).

501d. at 98788 (emphasis in original).

51 DanzigAgreemeng§ IX.F.

52]d. § I
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obligations of the Individual Plaintiffisnder the contract, or benefits flowing from the contract
to the Individual Plaintiffs in their individual capacity

There is no direct and specific evidermethe face of the @hzigAgreementhat the
Individual Plaintiffs agreed to arbitiah. Rather, under the plain language of Hfaazig
Agreement, only Gold American Mining Corp. aRdnzig, Ltd.agreed to arbitratiéeir claims

The Individual Plaintiff sare not bound by the DanzigAgreement’s arbitration clause
through agency or estoppel

“[N]o signature is required for a person to become party to a corttatah law
recognizeghat “under certain circumstances, a honsignatory to an arbitration agreament c
enforce or b bound by an agreement between other partfedraditionally, five theories for
binding [or allowing enforcement by] a nonsignatory to an arbitration agredraeateen
recognized: (1) incorporation by references; (2) assumption; (3) agdhexil¢percing/alter
ego; and (5) estoppet”“Sometimes a sixth theory, thiphrty beneficiary, is added, but it is
closely analogous to the estoppel thecfy.”

Defendants arguiatagency and estoppel bind the Individual Plaintiffs—wah®
nonsignatories—to thBanzigAgreement’s arbitration clau$éBut Defendants arguments, the
selection of their cited authorities, and some of the authorities themselviemkan important
distinction between cases in which a nonsignatory seeks the benefit and protestion of

arbitration clause and cases in which a signatory seeks to impose arbitratinonmigaatory.

53 Ellsworth, 148 P.3d at 988
541d. at 989.

551d. at 989 n.11 (citingnt’l Paper Co. v. Schwabedissen Maschinen & Anlagen GMIBIG F.3d 411, 417 (4th
Cir. 2000).

561d. (citing Bridas S.A.P.I.C. v. Gov't of Turkn®45 F.3d 347, 356, 362 (5th Cir. 20p3Jhe thirdparty
beneficiay status is often revealed by suit brought by the nonsignatory agaisgjtiagory, or actual receipt of
benefits from the contract by the nonsignatory, both of which eeto estoppel.

5" Response at 228.
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When considering the five or six instances in which a nonsignatory may be leenafittound
by an arbitration clausepurts must remember the dmtiion between a nonsignatageking to
enforce an arbitration claus@da signatory seehg to force anonsignatory into arbitration.

Principles of agency do not bind the Individual Plaintiffs to the Danzig Agreement

Defendants assdtiat“around thetime that the parties entered into the Danzig
Agreementthe Individual Plaintiffs wersignificant controlling players in the actions of [Gold
American Mining Corp.]*® Defendants maintain that becawadehis, thelndividual Plaintiffs
wereGold American Mining Corp.’s agents and should be bound bpamzigAgreement’s
arbitration clausé&® Defendants misread the law and therefoisconstrughe legal effect of the
Individual Plaintiffs’ status ashe company’sigentsDefendantsdentify no persuasivauthority
that an agent iboundby its principal’s agreement to arbitrai@efendants cite only authority
holdingthat agerd mayenforcetheir principal’s agreement to arbitrate.

Defendantgorrectlyassert that the claims against the Individual Plditif the Boston
Arbitration are closely intertwined with the claims against Inception Minmg29But
Defendand rely oncaseaw inapplicable to the posture of our cashe inapplicable case law
holds,or statesn dictg thatan agent who is a nonsignatdoyits principal’s arbitration
agreemeninaycompelarbitration of claims made against it bgignatoryto the agreemest In

those instances, the nonsignatooynpes the signatoryto arbitrate.

58|d. at 23.
59d.
801d. at 2425.

611d. at 1415, 23 (citingLong v. Silver248 F.3d 309, 3191 (4th Cir. 2001)Int’| Paper Co, 206 F.3d at 4148;
J.J. Ryan & Sons, Inc. v. Rhone Poulenc Textile, 868.F.2d 315, 32A1 (4th Cir. 1988)Ellison v. Alexader,
700 S.E.2d 102, 1102 (N.C. Ct. App. 2010)

10
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Defendants’ casestand for the proposition that “[u]nder the theory of agency, an agent
can assume tharotectionof the contract which the principal has signed [and c]ourts have
applied this principle to allow for nosignatory agents to avail themselves offihetectionof
their principal’s arbitratio agreement® This “prevent[§ . . . circumvention of valid arbitration
agreements bjgsignatoreg. If [signatoreg could sue individual [non-signatory] defendants
[whose principahad signed and opted for protection of arbitration agreementsj;dbielytoo
easily avoid the arbitration agreements that they signed with corporaieseftit

The cases Defendants rely on are the inverse of our facts, aere, Ltd, a signatory
to theDanzigAgreement, is seeking to comple¢ Individual Plaintiffs, nonsignatory agents of
Gold American Mining Corptp arbitrate. While a nonsignatory agent may compel asign
to arbitrate, a signatory may not use the agency relationship to compel anatorsiggent to
arbitrate

Under the agency theory, “it matters whether the party resisting aritratgosignatory
or not.”®* This is becaust he fact that the defendacrporationsnterednto [arbitration
agreemers does] not caudbeir agents . . . who acted only as officers on behalf of the
corporations, to be personally bound by those agreem@r{S]tatus as the CEO and CFO and
agents of the defendant corporations is insufficient to personallydmeds| to the

[corporations’]arbitration agreemest’®® “[O]nly the [signatory] corporation and not its

62 Ellison, 700 S.E.2d at 11@uotingBrown v. Centex Homeg615 S.E.2d 86, 88\.C. Ct. App. 2009)(emphasis
added).

631d. (quotingCollie v. Wehr Dissolution Corp345 F.Supp.2d 555, 562 (M.D. N.C. 2004)

64 DK Joint Venture 1 v. Weyan649 F.3d 310, 316 (5th Cir. 201(tuotingPritzker v. Merrill Lynch, Pierce,
Fenner & Smith, In¢.7 F.3d 1110, 131 (3d Cir. 1993)

851d. at 314.
561d. at 317.

11
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individual directors|,Jofficers [and agents are] bound by an arbitration agreement, because the
directorg,] officers fand agentbave] not personally agreed to arbitréfte.

Therefore,'an agent of a disclosed principal, even one who negotiates andasigns
contract for her principal, does not become a party to the contfathd “under traditional
agency principles, the only other way . . . that an agent can be bound by the termsraichisont
if she is made a party to the contract by her principai@oin her behalf with actual, implied, or
apparent authority®

Defendants point to only a single caseg v. Chica®in which a nonsignatory agent that
resistedarbitration was bound by its principal’s arbitration agreentuntLeeis distinguishable
and unpersuasive.

In Leg a customer opened a securities account with a corporation, and signed a customer
agreement containing an arbitration clalisafter a dispute arose concerning the management
of the account, theustomer filed a demand for arbiicat against the corporation aagainsthe
employee that wasponsible for transactions in th@stomer’saccount’? The employee had
not signed the customer agreement and did not appear or participate in theaarbitrat

proceeding’® The arbitration pan@warded damages to the customgainst both the

571d. at 316 (citingBelRay Co, 181 F.3d at 446
68 BelRay Co. v. @Gemrite (Pty) Ltd.181 F.3d 435, 445 (3d Cir. 1999)

691d.; see alscEllsworth, 148 P.3d at 9890 (holding thata nonsignatory husband was not bound by an arbitration
agreement entered by his wife in the absence of evidence that the wifdhwityato act as an agent for the
husband).

70983 F.2d 883 (8th Cir. 1993)
11d. at 884.

72]d. at 88485.

73|d. at 885.
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corporationandthe employeg* The awardvas confirmed by the district couftThe employee
thenappealedn grounds that he was not a proper party to the arbitration because he did not sign
the customeagreement and state law would not enforce the terms of the contract aigaiffst h

The EighthCircuit Court of Appeals upheld the district cdartonfirmation of the
arbitration award against the employ&bae opinion confirmed its factual settingiThe present
case is an action seeking to confirm an award already made by an arbitratiom paonetdance
with a provision in a contract. It is not an issue of validity, revocability or exdbitity of the
arbitration agreement within the contraéf.Thus, the procedural posture and standard of review
of Leeis distinguishableln our case the BostonArbitration remainspending andefendants
seek to enforce theanzigAgreement’s arbitration clause against tlo@signatory Individual
Plaintiffs.

Beyondthe factual distinctions ihee,the analysisn Leeis unpersuasive and
distinguishable. The Eigh@@ircuit did statethat“[flederal courts have found that an arbitration
agreement between a customer and a brokerage firm cde binding on the agent who
represented or traded in the customer’s account even if the agent had not signstbther

agreement.’® Butin each of the cases cited for this propositthenonsignatory agent sought to

d.

Sd.

81d. at 88586.
71d. at 886.
81d.

13



compelarbitration of claims made againsbit a signatory.”® And each case was in the securities
setting®°

Lees reliance on these casgl®sses over the distinction between situations in which a
nonsignatory isesisting rather tharseeking to enforcarbitration. Nonsignatory agents may
compe| but may not be compelled. They may adopt the protection contracted by their principal,
but may not be forced to arbitrate against their will. Putting dsdé&postaward settingl.ee
supported its single sentence with cases inapplicalileds factual settingThereforeLeeis
not persuasive authority.

Thelndividual Plaintiffs status assignificant controlling players” or agents of Gold
American Mining Corp. does not bind them to Bbenzig Agreement’s arbitration claus&hile
the claims against the Individual Plaintiffs in tBestonArbitration may be intertwined with
Danzig, Ltd.’sclaims against Inception Mining, Inthis intertwining cannot compéte
Individual Plaintiffsto arbitrate This is because antertwining claims analysis appliesly
whenanonsignatory seeks tmmpela signatory to arbitrat@motwhen asignatory seeks to
compela nonsignatoryo arbitrate. “[[[t matters whether the party resisting arbitration is a
signatory or not2!

The Individual Plaintiffs did not sign tH2anzigAgreement in their individual capacity
and did not personally agree to arbitrate. And there is no suggtsii@old American Mining

Corp—with actual, implied, or apparent authoritgrtered the Danziggreement on behalf of

79 Letizia v. Prudential Bache Secur., In802 F.2d 1185, 1188 (9th Cir. 1986her v. Bear Stearns & G@.23
F.Supp. 211, 216 (S.D. N.Y. 198®rener v. Becker Pdvas, Inc, 628 F.Supp. 442, 451 (S.D. N.Y. 1985)
Nesslage v. York Secur., In823 F.2d 231, 233 (8th Cir. 1987)

80| etizia, 802 F.2d at 1188cher 723 F.Supp. at 21®esslage823 F.2d at 233
81 DK Joint Venture 1649 F.3d at 316quotingPritzke, 7 F.3d at 131
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the Individual Plaintiffs. Therefore, the Individual Plaintiffs are not boundhepanzig
Agreement’s arbitration clause through agency.

Estoppel does not apply to the Individual Plaintiffs

Defendants also urggoplication ofesbppel. The estoppel theory is at times referred to
as “nonsignatory estoppel.” However, use of this term can be problematic, as datedrist
Defendants and some of their cited authorities’ misreading of the law geiatine term.
Nonsignatory estoppes used to refer to situations where a nonsignatory is “estopped from
avoiding arbitration when the nonsignatory seeks to benefit from some portions of thetcontra
but avoid the arbitration provision§But the term is also used to refer to situatishere a
nonsignatory is invoking estoppel against a signatory that is resistingaobitThe
applicability of the estoppel theory depends on the situatenwhether the nonsignatory is
suing or being sued and whether the nonsignatory is seekwogioel or resisting arbitration.

“The Utah Supreme Court has recognized three circumstances in which nonsignatory
estoppel applies®® The firsttwo circumstancemvolve “cases where estoppies] implemented
against a nonsignatofy” 8 In the first “the nonsignatory has sued a signatory on the contract
[for a] benefitbut [the nonsignatorgeek$ to avoid the arbitration provision of the same
contract.® In the second,[4] nonsignatory will . . . be estopped whereiteive[d] a ‘direct
benefit’ fromthe contract which contains the arbitration claui¢This variety of nonsignatory

estoppelis] employed only when the nonsignatory sues the signatory on the agreemdttieafter

82 Ellsworth, 148 P.3d at 989

83 Belnap v. lasis Healthcay@44 F.3d 1272, 1294 (10th Cir. 2017)
84 Ellsworth, 148 P.3d at 98@mphasis in original).

851d.

861d.
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nonsignatory] receiv[dddirect benefits’ bufthen] seeks to avoid arbitratiof”’In both these
factual settings, the nonsignatory either seeks to benefit or has alreadgabthenefit from
the contract-and thuss estopped from avoiding the contractual arbitration clause.

The third “variety of nonsignatory estoppetcognzed in Utahl]is thatenforcedby a
nonsignatorywhen the signatory plaintiff sues a nonsignatory defendant on the contract but
seeks to avoid the contrattandated arbitration by relying on the fact that the defendant is a
nonsignatory.8 In this factual settinghe signatory is estoppéam denyingthe clause applies.
The nonsignatory makes himself the beneficiary of the arbitration clausesekwits enforce
the clause againgite signatory.

None of thehree fact settings in whidiorms of nonsign#ory estoppehave been
recognized irJtah apply to oucase—where asignatory plaintiff seeks to compel arbitratioh
its claims againsi nonsignatory defendanthe first twofact scenariosdo[] not applyto ... a
nonsignatory who is not suing on the contract and who has not received direct benefits from the
contract.® And the thirdestops a signatory whennonsignatory defendasgeks to resist
litigation, but thesignatory plaintiffresistsarbitration®®

The Individual Plaintiffs have not su@kfendars under thdanzigAgreemenor
asserted claims against Defendants irBbston Arbitration. And they do neeek to compel
Defendants to arbitraia theBostonArbitration. Rather, it is the signateryDanzig, Ltd—that
has asserted clainis the BostonArbitration under theDanzigAgreement against the

nonsignatoryndividual Plaintiffs whoare resistinghat arbitration

871d.

881d. at 989 n.12 (emphasis in original).

891d. at 989;accordSolid Q Holdings, LLC v. Arenal Energy Carf62 P.3d 295, 298 (Utah Ct. App. 2015)
90 Ellsworth, 148 P.3d at 989 n.12

16


https://www.westlaw.com/Document/I6eed072c8c0911e5b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4645_298
https://www.westlaw.com/Document/Idf27a184842e11dbab489133ffb377e0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4645_989

Defendantsargue forthe application of two addition&drms ofnonsignatory estoppel
thatUtah hasotrecognizedDefendants argue these doctrines should bind the Individual
Plaintiffs to theDanzigAgreement’s arbitration claus$éThe first comes fronThomas H.
Oehmke’dreatise orcommercialarbitration, which states:

A nonsignatory (who is not otherwise subject tadmitration agreement) will be
compelled to arbitrate (i.e., equitably estopped from avoiding arbitration) when a
signatory:]

e must rely on a written agreement to assert its claims against the nonsighatory|

e asserts claims which are intimately founded in and intertwined with the
underlying contract[;] or

e alleges substantially interdependent and concerted misconduct by the
nonsignatory and another signatory and the allegations of interdependent
misconduct are founded in or intimately connected with the obligations of the
underlying agreementfj

The treatise reliesn the Ninth Circuit Court of Appeals Murphy v. DirecTV, IncBut the
treatise misstates the holdingMtirphy.

The paraphrased qudtee treatise takesom Murphy says nothing aboutmpellinga
nonsignatory to arbitrat@hescenarios identified iMurphyare about a nonsignatory seeking to
enforcean arbitration clause:

Where a nonsignatory seeks to enforce an arbitration clabseloctrine of
equitable estoppel applies in two circumsengl) when a signatory must rely
on the terms of the written agreement in asserting its claims against the
nonsignatory or the claims are intimately founded in and intertwined with the
underlying contract, and (2) when the signatory alleges substantially
interdependent and concerted misconduct by the nonsignatory and another
signatory and the allegations of interdependent misconduct are founded in or
intimately connected with the obligations of the underlying agreefdent.

The estoppel described Murphyis appliedagainst the signatorynot the nonsignatory.

91 Response at 184, 2628.

92 Thomas H. Oehmke, 1 Commercial Arbitration § 8.15 (Dec. 2@iffi)g Murphy v. DirecTV, In¢.724 F.3d
1218 (9th Cir. 2013)

9 Murphy, 724 F.3d at 122@juotingKramer, 705 F.3d at 11289) (emphasis added).
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Murphyspecificallynotesthat“[t]his rule reflects the policy that [gignatory]plaintiff
may not, ‘on one hand, seek to hold the non-signatory liable pursuant to duties imposed by the
agreement, which contains an arbitration provision, but, on the other hand, deny arbitration’s
applicability because thdefendants a nonsignatory?” % Therefore, the treatigmisstates
Murphy.

Clearly,Murphyand the cases it relies-esGoldman v. KPMG, LLP andKramer v.
Toyota Motor Corp®—do not stand for the proposition theegignatorymay compel arbitration
of its claims against monsignatoryif one ofthe enumerated circumstances exist. Rather, these
cases stand for the invers¢éhat anonsignatorymaycompelarbitration of claims brought
against it by aignatory®’ The treatise is not persuasive authority.

Most importantly in Solid Q Holdings, LLC v. Arenal Energy CaPfthe Utah Court of
Appeals rejected the preciem of estoppel that Defendardseurging:

[This form of estoppélapplesonly to prevent aignatoryfrom avoiding

arbitration with a nonsignatory when the issuesibigsignatory iseeking to

resolve in arbitration are intertwined with the agreement that the estopped party

has signed[B]ecause arbitration is guided by contract principles, the reverse is

not also true: a signatory may not estop a nonsignatory from avoiding arbitration

regardless of how closely affiliated that nonsignatory is with another signing

party>°

Thereforethe firstvariant fact setting that Defendasmtgjueshould estophe Individual

Plaintiffs and bind them to thBanzigAgreement’s arbitration clause dasst apply.

941d. (quotingGoldman 173 Cal.App.4th at 23@emphasis added).

95173 Cal.App.4th 209 (2009)

%705 F.3d 1122 (9th Cir. 2013)

97 Murphy, 724 F.3d at 122%ramer, 705 F.3d at 1128 oldman 173 Cal.App.4th at 2178
98362 P.3d 295

9d. (quotingBridas S.A.P.1.C345 F.3d at 361(emphasis in original).

18


https://www.westlaw.com/Document/I58779d6a2f6511deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_220
https://www.westlaw.com/Document/I58779d6a2f6511deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9248d5716b6211e2a531ef6793d44951/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie9ae2af0f95811e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1229
https://www.westlaw.com/Document/I9248d5716b6211e2a531ef6793d44951/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1128
https://www.westlaw.com/Document/I58779d6a2f6511deb08de1b7506ad85b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4041_217
https://www.westlaw.com/Document/I6eed072c8c0911e5b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibb336dd489eb11d9903eeb4634b8d78e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_361

Defendants alsargue a second line of precedent should apply to estop the Individual
Plaintiffs from avoidingthe Boston Arbitration. Tie Second Circuit Court of Appeals in
American Bureau of Shipping v. Tencara Shipyard Slreilthatasignatory plaintiffmay
compel arbitration of its claims against@nsignatory defendamthen the nonsignatory
defendanhas receiveddirect benefits from a contract containing an arbitration clatf¥e.
However, this authority is contrary to Utah law, not persuasive, and inapplicable aottheff
this case.

The form of nonsignatory estoppel recognizedimerican Bureau of Shipping the
inverseof the “direct benefitsform of nonsignatory estoppel recognized in Utahzllsworth v.
American Arbitration Associatigrthe Utah Supreme Court recognized thsignatory
defendantmay compel arbitration of claims brought againslyimnonsignatory plaintifivhen
the nonsignatory plaintiff has received direct benefits from the comtmashichit is suing.1°?
The Utah Supreme Couwited toAmerican Bureau of Shippighen initially discussing the
issue, but ultimately held thadirect benefits” nonsignatory estoppekisbe “employed only
when the nonsignatory sues the signatory on the agreemeneaéing ‘direct benefits’ but
seeks to avoid arbitratiort It does not apply to “a nonsignatory who is not suing on the
contract and who has not received direct benefits from the contfa@tius,American Bureau
of Shippings contrary to Utah layeven though it was cited i&llsworth

Additionally, the authority the Second Circuit relied o\merican Bureau of Shipping

does not support its holdingmerican Bureau of Shippirgtes toThomson-CSF, S.A. v.

100770 F.3d 349, 353 (2d Cir. 1999)

101148 P.3d at 989
10214,

103 Id
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American Arbitration Associatidff* for the propositionthat a signatory plaintiff may compel
arbitration of its claims against a nonsignatory defendant who received dimetitb&om a
contract But Thomson-CSF, S.And the authority it relgeon involve the inverse—here
nonsignatoryplaintiffs suesignatory defendantsand the signatory defendastekto compel
arbitration based on the direct benefitsibasignatory plaintiffseceived from contrast
containing arbitration clausé% Thomson-CSF, S.Aoes not apply estoppel to a nonsignatory
who does not make a claim under the agreement containing the arbitration/Afaesean
Bureau of Shippingloes not discuss analyzethe principles of nonsignatory estoppelwhy

the analysis oThomson-CSF,.&. applies to its differing fact settinghus,American Bureau of
Shippingis not persuasive.

Even if adirect benefits analysis were appliedour case Defendants have not identified
any direct benefitthe Individual Plaintiffs received from tli2areig Agreement. “Direct
benefits estoppel applies when a nonsignatory ‘knowingly exploits the agresonéaining the
arbitration clause.™®“The benefits must be direetwhich is to say, flowing directly from the
agreement®’ Defendants baldly assert thhtit DanzigAgreement was part of a larger set of
agreements and transaction which allowed the Individual Plaintiffs to bdedsdal directors
and officers of Inception Mining, Int’® And Defendants concludbat as shareholders,

directors, and officersf Inception Mining, Inc., the Individual Plaintiffs directly received the

10464 F.3d 773, 7789 (2d Cir. 1995)
1051d. (citing Deloitte Noraudit A/S v. Deloitte Haskins & Sells, USF.3d 1060, 1064 (2d Cir. 1993)

106 Bridas S.A.P.1.C345 F.3d at 36@juotingE.l. DuPont deNemours & Co. v. Rone Poulenc Fiber & Resin
Intermediates, S.A. 69 f.3d 187, 199 (3d Cir. 20Q1lxaccordJacks v. CMH Homes, In@56 F.3d 1301, 1306
(10th Cir. 2017)

07MAG Portfolio Consult, GMBH v. Merlin Biomed Group, LLZ58 F.3d 58, 61 (2d Ci2001)

108 Response at 27.
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benefits thatGold American Mining Corp., and later Inception Mining, Imeceived from the
DanzigAgreement®® These benefitdo notflow directly from theDanzigAgreement to the
Individual Plaintiffs. Rather, any benefits the Individual Plaintiffs neegiare indirect,e.,
“where the nonsignatory exploits the contractual relation of parties to aenagre but does not
exploit (and thereby assume) the agresnitself.”*1° Thereforethe second novdbrm of
nonsignatory estopparguedoby Defendants to bind the Individual Plaintiffs to hanzig
Agreement’s arbitration clausannot apply on the facts in this record.

Because the Individual Plaintiffs are mpatrties to théanzigAgreement and did not
agree to be bound by its arbitration clause, and because the Individual Plaintifi lma bound
by thecontract’sarbitration clause through agency or estoppel, Plaintiffs have shown
substantial likelihoodfosuccess on the merits of their claim thatltievidual Plaintiffsare not
proper parties to the Bostdubitration.

The Individual Plaintiffs will suffer irreparable injury
if the Boston Arbitration is not stayed ago them

“[P]urely speculative harrdoes not amount to irreparable injuryfj*“An ‘irreparable
harm requirement is met if a plaintiff demonstrategyaificant riskthat he or she will
experience harm that cannot be compensated after the fact by monetary dath&gesréfore,
“a plaintiff who can show a significant risk of irreparable harmdeamonstrated that the nauis

not speculative” antlas met its burden to obtain a preliminamyunction!t3

109 |d

L0 Ellsworth, 148 P.3d at 98&iting MAG Portfolio Consult268 F.3d at 6)L

111 Greater Yellowstone Coal321 F.3d at 1258

1121d, (quotingAdams v. Freedom Forge Cor204 F.3d 475, 4885 (3d Cir. 2000) (emphasis in original).

113 Id
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Courts of the District of Utah have found that “the injury to a party who is forced to
submit to arbitration when it did not agree to do so constipgeseirreparable harm[.}4 The
rationale is that the party “will be required to participate in discovery auduteon of a case in
a forum lacking the substantive and procedural safeguards provided in our éBuvisréover,
because “court[s] will set [an arbitrator’s] decision aside only in veryuaius
circumstances[,}*¢ forcing a party to submit to arbitration severely limits the scope of a court’s
review of that party’s claims drdefensesTherefore,the time, energy, costs and fees
associated with defending an unnecessary arbitration, as well as the potattadisetting aside
an wfavorable arbitration resuliise to the level of ‘irreparable harmt”

This rationalds persuasiveBecause Plaintiffs have shown a substantial likelihood of
success on the merits of their claim that the Individual Plaintiffs are not pragpess to the
BostonArbitration, they will suffer irreparable harm if tlB®stonArbitration is notstayed
pending a final determination as to whettrer Individual Plaintiffsare proper parties to the
BostonArbitration.

The threatened injury to the Individual Plaintiffs
if the Boston Arbitration is not stayedoutweighs any injury to Defendantsby a stay

In analyzing whether the balance of hardships favors the moving party, ancstirt
determine whether the identified irreparable harm outweighs the harm to therapparty ifa

preliminary injunction is grantet!® Therefore, the question is whether the irreparable harm of

114 Monavie, LLC v. Quixtar, Inc741 F.Supp.2d 1227, 1242 (D. Utah 2QG&cordUBS Bank USA v. Hussein
2014 WL 1600375, *4 (D. Utah Apr. 21, 201Drchard Sec., LLC v. Paye2013 WL 4010228, *5 (D. Utah Aug.
6, 2013)

15UBS Bank USA2014 WL 1600375%4; Orchard Sec., LLC2013 WL 4010228*5.
116 First Options of Chicago, Inc514 U.S. at 942

117Monavie, LLG 741 F.Supp.2d at 1241

18 Fish v. Kobach840 F.3d 710, 754 (10th Cir. 2016)
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forcing the Individual Plainti§ to submit to arbitration when they did not agree to do so
outweighs thdnarmthat a preliminary injunction staying tB®ston Arbitration would have on
Defendants.

Defendants do not identify any harm they would sufféreBostonArbitration is stayed
until this action determirsewhether the Individual Plaintiffs are proper parties to the Boston
Arbitration. Plaintiffs donotargue that theBostonArbitration is impoper as to Inception
Mining, Inc., so a preliminary injunction staying the Boston Arbitration would béddib only
Danzig, Ltd's claims against the Individual Plaintiffand thestaywould simply preserve the
status quo betweddanzig, Ltd.and thendividual Plaintiffsas of the “last peaceable
uncontested status existing between the gmbiefore the dispute developed[.§., prior to
Danzig, Ltd’s initiation of theBostonArbitration.1*°

Defendants do argue that enteringeamaneninjunctionregarding thé3oston
Arbitration will cause them harm by forcing them to litigate the same issues-twitee in the
arbitration against Inception Mining, Inc. and once in court against the Indivithiatifes.12°
This inefficiency arises becausbitration is a matter of contract and a party cannot be required
to submit to arbitration any dispute which he has not agreed so to stbf{it]he basic
objective in this area is not to resolve disputes in the quickest manner possible, nahatte
the parties’ wishes, but to ensure that commercial arbitration agreerientgdher contracts, are
enforced according to their terms, and according to the intentions of the p&riBserefore,

Defendants’ argument is not compelling.

19 Schrier v. Univof Coloradq 427 F.3d 1253, 1260 (10th Cir. 20@Bjternal quotations omitted).
120Response at 29.
21 Howsam 537 U.S. at 88%internal quotations omitted).

122 First Options of Chicago, Inc514 U.S. at 94{internal quotations omitted).
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In balancing the equities, the irreparable harm of forcing the IndividuatiP$ato
submit to arbitrationo which they did not agree outweiglisyharmto Defendantscaused by
preliminarystay ofthe BostonArbitration.

Staying the Boston Arbitration as to the Individual Plaintiffs
Is not adverse to the public interest

There is a “liberal federal policy favoring arbitration agreemettsHowever, it is
equally important policy that “arbitration is a matter of contract and a pantyot be required to
submit to arbitration any dispute which he has not agreed so to sdbtiRdrcing parties to
arbitrate when they did not agree to arbitrate would generaterfudwlisincentives to
participate in arbitration and would lower the public’s confidence in arbitration agemue for
dispute resolution¥®®

A preliminary injunction staying thBostonArbitration as to the Individual Plaintiffs
serves the public integst The stayminimizes the risk that the Individual Plaintiffs will suffer
irreparable harnfrom arbitrating a dispute they did not agree to arbitrate. Therefore, a

preliminary injunction is not adverse to the public interest.

No bond is required of Plairtiffs for the preliminary injunctive relief

Under Rule 65(c) of the Federal Rules of Civil Procedure, “[tlhe court mag &s
preliminary injunction . . . only if the movant gives security in an amount that the coudesns
proper to pay the costs and damages sustained by any party found to have been yrongfull

enjoined[.]'12

23Howsam 537 U.S. at 88%internal quotations omitted).
1241d, (internal quotations omitted).

25QOrchard Sec., LLC2013 WL 40102285 (citing Morgan Keegan & Co., Inc. v. Louise Silverman Trast2
WL 113400, *6 (D. Md. Jan. 12, 20t Berthel Fisher & Co. Fin. Servs., Inc.harmon 2011 WI 3294682, *8 (D.
Minn. Aug. 1, 2011)

126 Fed. R. Civ. P. 65(c)
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Neither party has identified any specific costs or damages that may accruerndddes
from the preliminary injunction. Whileddanzig, Ltd’s claims against the Individual Plaintiffs
may be delayed by the injunctive relief, that detayherent in a battle fought on two fronts and
does not result from the stay but from the contracts. The delay until resolution of the fina
decision on a permanent injunction should be minimal and not resigfificantcosts or
damagesTherefore, no bond is required of Plaintiffs for the preliminary injunctivefrelie

ORDER

IT IS HEREBY ORDERED that

1) Plaintiffs’ Motion for Injunctiod?’is MOOT as to Plaintiffsargumenthat
Defendants’ claims under certain contracts are not subject to arbitratiorBostoa
Arbitration.

2) Plaintiffs’ Motion for Injunctio?®is GRANTED as to Plaintiffs’ claim that the
Individual Plaintiffs are not proper parties to the Bosiobitration.

3) The BostonArbitration is preliminarily enjoined as to the Individual Plaintiffs
Danzig, Ltd's claims against the Individual Plaintiffs in tBestonArbitration are stayed
pending a final determination on Plaintiffs’ claim that the Irdinal Plaintiffs are not proper
parties to théoston Arbitration. This preliminary injunction does not affect the proceedings on
Danzig, Ltd's claims against Inception Mining, Inc. in the BosAubitration.

4) Defendand are directed to file a brief by no later thdionday, April 30, 2018,

showing cause as to why the preliminary injunction should not be made permanent and

127 Docket no. 8filed Sept. 13, 2017.
128 Id.
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declaratory judgment should not be granted in favor of Plaintiffs on their clairhéhat
Individual Plaintiffs are not proper parties to the Bosiobitration.
SignedApril 23, 2018.

BY THE COURT

Py Mo

District Judge David Nuffer
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