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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

INCEPTION MINING, INC.; MICHAEL MEMORANDUM DECISION AND
AHLIN; and TRENT D’AMBROSIQ ORDER GRANTING IN PART AND
DENYING IN PART MOTION TO
Plaintiffs, DISMISSAND FOR A MORE DEFINITE
STATEMENT
V.

DANZIG, LTD.; ELLIOT FOXCROFT; and | Case N02:17¢cv-00944DN
BRETT BERTOLAMI,
District JudgeDavid Nuffer
Defendans.

Defendants asseseven counterclaimagainst Plaintiffs grounded in federal and state
securities fraud; breach of contract; unjust enrichment; common law fraadhlw€&fiduciary
duty; and negligent misrepresentatfoRlaintiffs seek dismissal @achcounterclaim for failure
to state alaim,? and request a more definite statement on any counterclaim that survives
dismissaP

Because Defendant€ounterclaimasserts factual allegations aralises of actiothat
arewithout distinction as ttheir applicability to each Defendant and each Plairttii,
Counterclaim is unintelligible. Anore definite statement is necesdargllow Plaintiffs to

reasonably prepare a respqgresgdto allow proper consideration of whether the allegations are

! Defendants’ First Counterclaim (“Counterclaimipcket no. 44filed Apr. 12, 2018.

2 Counterclaim Defendants’ Motion and Memorandum to Dismiss aral Kbore Definite Statement Re:
Defendants’ First Counterclaim (“Motion”) at15, docket no. 45filed Apr. 17, 2018.

31d. at 1517.
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sufficiert to state plausible claims for reli@herefore Plaintiffs’ Motion* is GRANTEDIn part
andDENIED without prejudice in part.

DISCUSSION

Dismissalis appropriate unddred. R. Civ. P. 12(b)(6yhen a defendant’s counterclaim
standing alone, is legalipsufficient to state a claimnwhich relief may be grantetdWhen
considering a motion to dismiss for failure to state a claim, the thrust of ajbleatled facts is
presumed, but conclusory allegations need not be consitiéfaceadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, doasot’ SAfiil
legal conclusions and opiniomsll not be acceptedeven ifcouched as factsTherefore “[t]o
survive a motion to dismiss, a [counterclaim] must contdificgent factual matter, accepted as
true, to ‘state a claim for relief that is plausible on its ficeThat is, the defendant must
“plead] factual content that allowthe court to draw theeasonable inference that the [plaintiff]
is liable for the misconduct alleged®”

When a counterclaim generally sets out a cognizable claim for relief, but thetiatesg

are “so vague or ambiguous that the [plaintiff] cannot reasonably prepapoasels]™! a more

4 Docket no. 45filed Apr. 17, 2018.

5 Sutton v. Utah t&te Sch. for the Deaf & Blind 73 F.3d 1226, 1236 (10th Cir. 1999)
6 Cory v. Allstate In$.583 F.3d 1240, 1244 (10th Cir. 2009)

7 Ashcroft v. Igbal556 U.S. 663, 678 (2009)

8 Bell Atl. Corp. v. Twombj\650 U.S. 544, &4 (2007).

91gbal, 556 U.Sat678(quotingTwombly 550 U.S. at 570

10]d.

L1 Fed. R. Civ. P. 12(e)
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definite statement may be required uniéded. R. Civ. P. 12(e)his rule“is designed to correct
pleadings that are unintelligible rather than pleadings that lack d&tail.”

Defendants’ Counterclaim asserts seven causes of actiostgkimtiffs'® These
causes of actioarise from d@ransaction involving four contractghich resulted ina publicly
traded “shell” company beingerged with a mining companhereby allowing the mining
company to be publicly tradéd The Counterclaim includes factual allegations regarding the
transaction, the contracts, atiné alleged misconducg But many of these allegations lump
togetherall DefendantsPlaintiffs, and contracts without regard to the allegations’ applicability
to each Defendant aneéachPlaintiff.'® The allegations set generaframework for Defendants’
causes of actiowhich could be sufficient to state plausildli@ims for reliefin astraightforward
case involving a single defendaatsingle plaintiff and a sigle contractBut in this factually
complex case-involving three defendanttiree plaintiffs and four contractsthe allegations
are vague and ambiguous.

The vague and ambiguous nature of@meinterclaim’sallegationds particularly
apparent when each of the causes of atsi@xaminedFor example, the Counterclaim asserts a
singlecause of actioffior breach of contract which is brought by all Defendants against all
Plaintiffs and relates to all four contraétsPlaintiffs cannot reasohly prepare aesporseto

such a claim. Not all Defendants were party to each contract; nor were alifi3lpentiy to each

12 Swig Holdings, LLC v. Sodalicious, Indlo. 2:15cv-00307DAK, 2015 WL 5999896, *1 (D. Utah Oct. 14,
2015)(quotingCreamer v. Ellis Cnty. Sheriff DepMo. 084126JAR, 2009 WL484491, *1 (D. Kan. Feb. 26,
2009).

13 Counterclaim 11 7#614.

¥1d. 19 78.

51d. 11 616, 2675.

161d. 11 2638, 42, 4550, 67, 73114.
171d. 11 9295.
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contract!® Indeed, Plaintiffs Michael Ahlin and Trent D’Ambrosicenot named parties to any
of the contractd?® The applicable state law may also vary amonddbecontracts—the Asset
Purchase Agreement and the Foxcroft Agreerstaté that Utah law goverA$butthe Debt
Exchange Agreement and the Danzig Agreement are silentagotgerning state law.oF
Plaintiffs to reasondip prepare a respondeefendants must assert a separate breach of contract
claim foreachcontract At a minimum,theseclaims would have to identify thapplicable
contractithe Defendan(s) asseting the claimthePlaintiff(s) against whonthe claim isasserted
the acfs) of each specifie®laintiff that constitutea breach of the contract; and the damages
each specified Defendasufferedas a result of the breaéh

Defendants must also take simitaeasuresor each of the other sixauses of action
assenred intheir CounterclaimThesecauses of actioand the allegations supporting thane
pleaded withoutlistinction as tdheir applicability toeachDefendant and eadPlaintiff.?? But to
permitPlaintiffs to reasonably prepare a response, distinction is neceBlsarfactual
circumstances of this case demand that Defendanessert generalizeallegations that
“Defendants were harmed bthe misconducbf “Plaintiffs.” Rather, theallegations must
specify the misconduct @achPlaintiff and how that misconduct harmealchDefendant.

Discrete causes of action are necessary. And the factual allegations mutieaisto show

81d. 11 31, 51; Asset Purchase Agreemdatket no. 441, filed Apr. 12, 2018; Debt Exchandgreementdocket
no. 442, filed Apr. 12, 2018; Agreement to Engage Danzig Ltd Business ComsfdtaGold American Mining
Corp (“Danzig Agreement”)docket no. 443, filed Apr. 12, 2018; Consulting Agreement (“Foxcroft Agreement”)
docket no. 44, filed Apr. 12, 2018.

19 Counterclaim 1 31, 51; Asset Purchase Agreement; Debt Exchangement; Danzig Agreement; Foxcroft
Agreement.

20 Asset Purchase Agreement § 6.6; Foxcroft Agreement 6.
21 Bair v. Axiom Design, LLC20 P.3d 388, 392 (Utah 2001)
22 Counerclaim 11 76801, 96114.
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that a plausible claim for relief is being broughtdagh applicable Defendant agairesich
applicable Plaintiff.

Moreover,Defendants’ causes of actifor federal and state securities fraud, common
law fraud, and negligent misrepresentation must be pleaded with partjcédaritat is, the
allegations must specifying the conteneathstatement alleged to have been false or
misleading; who made the statement and to whom; ehdrwherghe statement was made; the
reasons why the statement was false or misleading; how thestateas relied upon; and the
consequences of such reliartéeénd for federal securities fraud,a particular state of mind is
required for the claim, the allegations must give rise to a strong infeteatdbe party acted
with that state of mind®

Defendants’ attempt to clarify their Counterclaim in responding to Plaintiffs’ Motion
does notectify the vague and ambiguous nature of their allegations and causes of action.
Defendants state:

Each Count of Defendants’ Counterclaim is alleged againstaafitffs.

However, due to arbitration proceedirajseady taking place between Danzig,

Ltd. and Inception Mining Inc. in Boston and between Foxcroft and Inception

Mining Inc. in Salt Lake City, Defendants Danzig, Ladd Foxcroft allege their
claims hereagainst only the Individual Plaintiffs.

Defendant Danzig Ltd. Alleges all of its claims against Plaintiffs D’Ambrosib an
Ahlin. Defendant Elliott Foxcroft alleges all of his claims against Plaintiffs
D’Ambrosio and Ahlin. Defendant Bertolami alleges all of his claims against all
Plaintiffs 2

2Fed. R. Civ. P. 9(h)Andersen v. Homecomings Fin., LLKb. 2:12cv-00332TS, 2011 WL 3626828, *3 (D.
Utah Aug. 17, 2011{citing Atkinson v. ICH Hospslnc., 798 P.2d 733, 737 (Utah 199Qoroles v. Sabey9 P.3d
974 (Utah Ct. App. 2003)

24 Schwartz v. Celestial Seasonings, Jd24 F.3d 1246, 1252 (10th Cir. 1997% U.S.C. § 78u(b)(1).
2515 U.S.C § 78u4(b)(2)(A).

26 Defendants’ Opposition to Plaintiffs’ Motion to Dismiss Defendants’@enclaims (“Response”) at 1@ocket
no. 52 filed May 15, 2018

271d. at 10, n.42.
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But there are seven causes dfi@n in DefendantsCounterclaim, and each of these causes of
actionis broughtby all Defendants against all Plaintiff€The Counterclaim does not distinguish
between thallegationsandclaims of each Defendant.

In its current form, Defendant€ounterclaim is unintelligibleue to thevague and
ambiguous grouping of Defendants and Plaintiffasmllegations and causes of action
Plaintiffs cannot reasonably prepare a response, and proper consideration of plhatiele
claims for relief have been stated agaewthPlaintiff is impededTherefore, a more definite
statement is necessary.

Additionally, while Plaintiffs raise a viable statute of limitations defense to Defendants’
securities fraud and common law fraud countercl&hBefendants have not had the
opportunity to allege facts to support their argument for equitable estoppel offtretaie
Therefore, fairness dictat¢hat Defendants be permitted that opportunity through amendment of

their Counterclaint!

28 Counterclaim 1 7614.

2% Motion at 56, 13.

30 Response at 104.

31 Brough v. O.C. Tanner CoNo. 2:16¢cv-01134TS, 2017 WL 1102622, *3 (D. Utah Mar. 23, 2017)
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ORDER

IT IS HEREBY ORDERED thaPlaintiffs’ Motion®2is GRANTED as to its request for a
more definite statement, but DENIED without prejudice as to its request for dibofiss
Defendants’ counterclaimBy no later thaecember 4, 2018 Defendants shall file an
amended counterclaimhich is consistent with this Memorandum Decision and Order.

SignedNovember29, 2018.

BY THE COURT

Dy M

David Nuffer U
United States District Judge

32 Docket no. 45filed Apr. 17, 2018.
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