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IN THE UNITED STATES DISTRICT COURT
FOR THEDISTRICT OF UTAH

MICHAEL R. MAJOR, JAMES D.

GRANUM, JONE LAW KOFORD and MEMORANDUM DECISION AND
ALLAN CARTER, ORDER GRANTING MOTION TO
DISMISS

Plaintiffs
V.
VALDERRA DEVELOPMENT, LLC; Case No. 2:1%v-00974DN-DBP
DIVERSIFIED MANAGEMENT SERVICES,
LLC; VALDERRA INVESTMENT District Judge David Nuffer

PARTNERS, LLC; DMS SERVICES: LLC;
LYNN PADAN, an individual; ALAN
WRIGHT, an individual; and DOES 1-50,

Defendang.

Defendants Valderra Development, LLQiversified Management Services, LLC;
Valderra Investment Partners, LLC; DMS Services, LLC; Lynn PadahA&an Wrights
(collectively“Defendants”Yiled aMotion to Dismiss Complaint (“Motiorto Dismis$).* The
Motion to Dismisswas fully briefed? andcame for a hearing on Fridafugust 10, 2018, at
8:30 a.m?® Having considered the briefing and arguments, and applicable legal aushoritie

Defendants’ Motiorto Dismiss'is GRANTED.

1 Docket no. 39filed June 29, 2018

21d.; Plaintiffs’ Opposition to Motion to Dismis§Response”)docket no. 41filed July 20, 208; Notice of Errata
re: Plaintiffs’ Opposition to Motion to Dismisdpcket no. 44filed July 30, 2018; Reply Memorandum in Support
of Motion to Dismiss Complaintocket no. 45filed July 31, 2018.

3 Minute Order, docket no. 46, filed Aug. 10, 20A8the hearingPlaintiffs were represented by Daniel P. Wilde
and William E. Frazier of Bangerter Frazier & Graff,,R@8d Defendants were represented by Lewis P. Reece and
Jeffrey R. Miles of Snow Jensen & Reece, P.C.

4 Docket no. 39filed June 29, 2018.
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BACKGROUND

This dispute arises out of the operationthefLedges of St. George Master
Homeowner’s Association (the “Associatior?’Y.he Association is governdxy a Master
Declaration of Covenants, Conditions, and Restrictions df¢klges of St. George (the
“Declaration”) ® Plaintiffs, each of whom are members of thesdciatiory, allege that Defendant
DMS Services, LLG"DMS”) is the management company contracted to manage the
Association and collect assessments on behalf of the Assod#laimtiffs allege that the
remaining Defendanesxercise control ovesoth the Association arlaMS.®

DMS charges a monthly management fee to the Association as set forth ingeMana
Agreemententered into with the Association in September of Z8® “Management
Agreement”)!° Plaintiffs allege that the costs of managing the Associdi@we dropped since
2010, but that Defendants have not lowered the management fee charged to the AsSbciation.
Plaintiffs’ claims arise out of allegations that Defendants are collecting and benebtm@ fr
management fee that exceeds the actual costs of managing the Assétiation.

Defendants’ Motiorio Dismiss attacks the two causes of action in Plaintiffs’ Complaint
underwhich federabkubject matter jurisdictiois asserted® The first of these claimallegesthat

Defendants have a duty to comply with 26 U.S.C.8 501(c), the nonprofit provision of the Internal

> Complaint 1 2439, docket no. 2filed Aug. 29, 2017.
61d. 19 2129.

“1d. 7 1.

81d. 11 6, 824-25.

%1d. 19 35, 7-13.

101d. 19 8, 2425, 3633.

1d. 1733-36.

21d. M 18, 31, 36, 3gL

13 Motion to Dismiss at 3; Complaint 79 19,-46, 6271.
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RevenueCode, and that Defendants have violated that duty Hitipgpfrom the management of
the Associatiort! The seconf these claims asserts that the collection of assessments based in
part on the management fee from members of the Association violates the Betberal
Collection Practices Act (“FDCPA’Y Defendats seekdismissl these two claims and request
that supplemental jurisdictidme declined ovePlaintiffs’ remainingstate law claims®
DISCUSSION

“In considering a motion to dismiss under Rule 12(b)(6), all pleldded factual
allegations, as distinguied from conclusory allegations, are accepted as true and viewed in the
light most favorable to Plaintiff ae nonmoving party?” The Complaint must state “enough
facts to state a claim to relief that is plausible on its fa&€&His requires “more than an
unadorned, the-defendant-unlawfuligrmedme accusation?® “A pleading that offers ‘labels
and conclusions’ or a ‘formulaic recitation of the elements of a causdaf adli not do.”?°
“Nor does a complaint suffice if itders ‘naked assertion[s]’ devoid of ‘further factual
enhancement.?t

In evaluating a Rule 12(b)(6) motion to dismiss, the coay consider “documents

incorporated into the complaint by reference, and matters of which ancayitike judicial

4 Complaint 7 4&46.

151d. 11 6271.

16 Motion to Dismiss at 3.

17 Zimpfer v. Aramark Mgmt. Servs., L5 F.Supp.2d 1249, 1251 (D. Utah 2011)
8 Bell Atl. Corp. v. Twomb}y550 U.S. 544570 (2007)

19 Ashcroft v. Igbal556 U.S. 662, 678 (2008)uotingTwombly 550 U.S. at 5557).
201d. (quotingTwombly 550 U.S. at 5557).

211d. (quotingTwombly 550 U.S. at 55%7) (alteration in original).
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notice.”?? “M ere legal conclusions and factual allegations that contradict such a properly
considered document are not welkkaded facts that the court must accept as tue.”
Plaintiffs’ first cause of actiondoesnot arise under federal law

Plaintiffs allegein ther first cause of action that Defendants breached the Declaration
andManagement Agreemehy assessing feds violation of26 U.S.C. 8 501(c)(3}he
nonprofit provision of thenternalRevenueCode?* Defendants arguihat this claim must be
dismissed becau6 U.S.C. § 501(c)(Foes not provide a private right of actidrDefendants
are correct tha?6 U.S.C. § 501(c)(3)oes not provide a private right of actifrAnd to the
extent Plaintiffs’ first cause of action purports to be a claim ud@éy.S.C. § 501(c)(3)t fails
to state a claim upon which relief may be granted.

But Plaintiffs asserthattheir first cause of actiodoes not purport to allege a private
cause of action und@6 U.S.C. § 501(¢}).2” Rather Plaintiffs maintain the clairis a state law
claim forbreach of contrac® Plaintiffs thenargue that the claim confers federal subject matter
jurisdiction beause it'arises under“federal law—specifically26 U.S.C. § 501(¢3)—and
implicates significant federal issu€8.Accepting Plaintiffs’ characterization of the claim, their

argument nevertheletscks merit

22Tellabs, Inc. v. Makor Issues & Rights, L6851 U.S. 308, 322 (2007)

22 GFF Corp. v. Associated Wholesale Grocers, 1h8Q F.3d 1381, 1385 (10th Cir. 1997)
24 Complaint 11 4&6.

25 Motion to Dismiss at ®.

26 Ferguson v. Centura Health Cor858 F.Supp.2d 1014, 1016 (D. Colo. 2004)

2" Response at 16.

28d.

291d. at 1621.
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“[1] n certain cases federgliestion jurisdiction will lie over stadaw claims that
implicate significant federal issug® This variety of federal jurisdiction is referred to as
“arising under” jurisdictiort* “The doctrine capires the commonsense notion that a federal
court ought to be able to hear claims recognized under state law that nonetineless t
substantial questions of federal law, and thus justify resort to the experieingtjde, and hope
of uniformity that afederal forum offers on federal issue$

Thegateway through which Plaintiffs drive théinst cause of actiors the alleged
breach of obligations under the contractual agreements governing the parties. Thangnderl
conduct alleged in the Complaint—improper management, unauthorized assessments, and
conflicted transactiors-doesnot implicateor turn on substantial questionsfefleral law And
reliance on federal law is not necessary tordselution ofa breach of contract claiooncerning
this condict. There is no reference in the DeclaratasiManagement Agreemett the
Association’sfederal taxexempt status. Nor is there a present threis tax-exempt status.
And whilethe Complaint’sallegatiors mayhaveconsequences that implicate fedéaal, those
consequences aas yet a theoretical danger. TAgsociation’sfederal taxexempt status is
ancillary totheallegations asserted by Plaintifichereforeto the extent Plaintiffsfirst cause of
actionis a state law claim fdoreach of the Declaration and Management Agreement, the claim

does notonfer federal “arisingindet jurisdiction.

30 Grable & Sons Metal Prod., Inc. v. Darue Eng'g & Mfed5 U.S. 308, 312 (2005)
3d.
321d.
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Plaintiffs fail to state a claimunder the FDCPA

Plaintiffs allegethat Defendantsiolatedthe FDCPAby collecting and attempting to
collect assessments thaierenot valid or authorized® Plaintiffs arguethatthe creation and
collection of these assessmentsfalge, deceptive, or misleading practiaenderl5 U.S.C.

§ 1692({1).%* Defendants arguihat Plaintiffs’ FDCPAclaim should be dismissed becatise
assessments were authorized under the Management Agreerdddeclarationandbecause
Defendants are not debt collectors under the FDEPA.

“Theonly inquiry under 8 1692f(1) is whether the amount collected was expressly
authorized by the agreement creating the debt or permitted py BWhus, adebt collector is
not liable under § 1692f(1) where the debt collectors actions are authorized by areagjggem
law.3

The allegations in PlaintiffSComplaintacknowledge that assessments for the
management fegreauthorized pursuant to both tBeclaration and Management Agreem&ht
Plaintiffs nanetheless argue that although such assessments are generally authoraedyiite
of the assessmenshould be lower based on the actual operating and management Aosts.
allegation that the assessments should have been a lower amount does not statmaVibiat
FDCPAfor false, deceptive, or misleading practickesteadthe allegatiorconceris the parties’

contracts and theperations and management of thesdéciationwhich arematters of state law.

33 Complaint 11 6271. Plaintiffs also allege that Defendants violated certain notice and administedwigaments
of the FDCPAId. § 70. However, Plaintiffs allege no facts to support this conclalayation.

341d. 11 66, 70 Response at-55.

35 Motion to Dismiss at 45.

36 Allen ex rel. Martin v. LaSalle Bank, N,&29 F.3d 364, 368 (3d Cir. 2011)
37 Maynardv. Cannon401 Fed App’x 389,397-98 (10th Cir. 2010)

38 Complaint{ 18, 30-31.

391d. 11 31 36, 3839; Response at 11%5.
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Because the Management Agreemnend Declaratiomexpresslyauthorized thessessments be
made Plaintiffscannotstate a clainfor violation of § 1692f(1pf the FDCPA.

Additionally, even if the assessments were not authorized by the Managsgneetent
and Declaratiort;[t]o prevail under the FDCPA, a plaintiff must prove that the defendant is a
‘debt collector’ who is trying to collect a ‘debt’ from the plaintiff in viatat of some provision
of the FDCPA.*° The FDCPAexempts from thetatus of debt collectoahy person collecting
or attempting to collect any debt owed or due or asserted to be owed or due another tatthe exte
such activity . . . concerns a debt which was not in default at the time it was obtaswezhby
person[.]** “Furthermore, the Senate Report notes that¢tmmitteedoes not intend the
definition of debt collector to cover . . . mortgage service companies and others whe servic
outstanding debts for others, so long as the debts were not in default when taken for
servicing.” 42

Plaintiffs’ Complaint allegethe Declaration and Management Agreement authorize
Defendants to levy and collect assessmenta owners for the Associatidd These allegations
are essentially that Declaration and Management Agreement establish thabDefemd
servicing the outstanding debts owed to the Association. But the Complaint contains no
allegations that #hassessments any debtsvere in default at the time they were obtained by
DefendantsTherefore, Plaintiffs fail to sufficiently allege tHaefendants are debt collecso

under the FDCPA.

40 Obduskey v. Wells Farg879 F.3d 1216, 1219 (10th Cir. 2018)
4115 U.S.C. § 1692a(6) () .

42 Obduskey879 F.3d at 121@juoting S. Rep. No. 9382, at 34 (1977)).
43 Complaint 11 8, 331.
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Becausehe assessments weanepresslyauthorized byhe Declaration and the
Management Agreemerdandbecause¢he assessments were not in default at the time they were
obtained by Defendants, Plaintifsl to state a clainagainst Defendantsnder the=FDCPA.

Supplemental jurisdiction will not be exercise over Plaintiffs’ state law claims

“When all federal claims have been dismissed, the court may, and usually should, decline
to exercise jurisdiction over any remaining state claifiJhis is especially true “when the
federallaw claims have dropped out of the lawsuit in its early stages and onHestat&aims
remair.]” *° “[T] he federal court should decline the exercise of jurisdictiodigipissingthe
case without prejudice’®

All remaining claims in Plaintiffs’ Complairirestate lawclaims, which do not arise
under federal lawThere is no reasonable justification for supplemental jurisdiction to be
exercised over thestate law claims. ThereforBlaintiffs’ remaining statéaw claimsare
DISMISSEDwithout prejudice to Plaintiffs’ refiling such claims in state court.

CONCLUSION

IT IS HEREBY ORDEREDthatDefendantsdvotion to Dismisé’ is GRANTED,
Plaintiffs Complaint® is DISMISSEDwithout prejudiceo Plaintiffs’ refiling their state law
claims instate courtThis court will retain jurisdiction over a motion for attorney fees filed

pursuant to the federal and local rules.

44 Smith v. City of Enid By & Through Enid City Comnd49 F.3d 1151, 1156 (10th Cir. 1998)
45 CarnegieMellon Univ. v. Cohill 484 U.S. 343, 350 (1988)

481d.

47 Docket no. 39filed June 29, 2018

48 Docket no. 2filed Aug. 29, 2017
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IT IS FURTHER HEREBY ORDERELD[hatPlaintiffs’ oral request, made at the
August 10, 2018 hearinfpr leave to amend their Complaint is DENIED.
The Clerk is directed to close the case.
SIGNEDthis 10" day of September, 2018.
BY THE COURT:

Dyl

David Nuffer \
United States District Judge




