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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

MICHAEL R. MAJOR; JAMES D.

GRANUM; JONE LAW KOFORD and MEMORANDUM DECISION AND

ALLAN CARTER, ORDER GRANTING IN PART MOTION
FOR ATTORNEY S’ FEES AND COSTS

Plaintiffs,

V.

VALDERRA DEVELOPMENT, LLC; Case N0.2:17¢v-00974DN

DIVERSIFIED MANAGEMENT

SERVICES, LLC; VALDERRA District JudgeDavid Nuffer

INVESTMENT PARTNERS, LLC DMS
SERVICES, LLC; LYNN PADAN ALLAN
WRIGHT; and DOES 50,

Defendang.

Defendants seek an awardatforney’ fees andostsfor their successfutiefenseof
Plaintiffs’ first and fourth causes of actidflaintiffs argue thatDefendants are neintitled to
such an awarbecause Defendants are not the prevailing partyP#dtiffs’ claims werenot
brought in bad faitR.

Because Defendants are entitled to an award of attorneys’ fees andnclestthe under
the Master Declaration of Covenants, Conditions, and Restriction of The Ledges afi§e &e
Master Planned Community (“Declaratior’Defendants’ Motiofiis GRANTED in part.

However, before a determination may be mgdmrdingthe amount of Defendants’ reasonable

I Motion for Attorney Fees and Costs (“Motiontocket no. 50filed Sept. 24, 2018; Reply Memorandum in
Support of Motion for Attorney Fees and Costs (“Reply”) atdtket no. 54filed Oct. 16, 2018.

2 Plaintiffs’ Opposition to Motion for Attorney Fees and Costs (“Respgndetket no. 53filed Oct. 9, 2018.
3 Docket no. 541, filed Sept. 24, 2018.
4 Docket no. 50filed Sept. 24, 2018.
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attorneys’ fees and cosfBefendants must apportion théees and costs to reflect only those
necessarilyncurred in their defense of Plaintiffs’ first and fourth causes of action.

BACKGROUND

Plaintiffs initiatedthis case to challenge Defendardperation and managemaexitThe
Ledges of St. George Master Homeowner’'s Associdticedges HOA) .° Plaintiffs’ Complaint
alleged four causes of action against Defendants: (1) unreasonable aqdhhitymg
expenditures undé&6 U.S.C. § 501(¢j (2) breach of contract(3) conflicting interest
transactions undédtah Code Ann. § 16-6a-8%and (4) violation ofair Debt Collection
Practices Act (FDCPA) § 1692f(1)° Plaintiffs’ first and fourth causes of action formed the
basis for federal subject matter jurisdictiarthis caseé”® Ther second and third causes of action
were Utah state law clainssibject to the exercise of supplemental jurisdictfon.

Defendantsnoved todismiss Plaintiffs’ first and fourth causes of actfonfailure to
state a claint? andrequestedPlaintiffs’ second and third causes of actimdismissed for lack
of subject matter jurisdictioh’ DefendantsMotion to Dismisswas granted* Plaintiffs’

Complaint was dismissed without prejudice to Plaintiffs refiling their state law clainetén s

5 Complaintf121-39, docket no. 2filed Aug. 29. 2017.

61d. 11 40646.

71d. 17 4754.

81d. 17 5561.

°1d. 17 6271.

01d. 7 19.

d.

12 Motion to Dismiss Complaint (“Motion to Dismiss”) a1%, docket no. 39filed dune 29, 2018.

131d. at 16.

4 Memorandum Decision and Order Granting Motion to Dismiss (“Orddcgket no. 48filed Sept. 10, 2018.
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court.'® Defendants now seek an award of attorneys’ fees andfoostir successful defense
of Plaintiffs’ first and fourth causes of actidh

DISCUSSION

Defendantsassert thregroundsfor their entitlement to aaward attorney fees and
costs!’ First, the Declaratiowhich states “the prevailing party in any action to enforce this
Declaration or any rule or regulation established pursuant to the authoritg Déttaration
shall be entitled to an award of reasonable fees and costs incurred in such'&&koorid
FDCPA 8§81692k(a)(3whichstates’[o]n a finding by the court that an action under this section
was brought in bad faith and for the purpose of harassment, the court may award terttiendef
attorney’s fees reasonable in relation to thekvexpended and cost$?’And third, Utah Code
Ann. § 78B-5-825%vhich states'i]n civil actions, the court shall awdreasonable attorney fees
to a prevailing party if the court determines that the action or defense toithreveas without
merit and not brought or asserted in good faith.”

Because Defendants are entitled to an awatldedfattorneys’ fees and costs under the
plain language of the Declaration, it is unnecessary to aditheisargumentsegardinghebad

faith provisions of th&DCPA and Utah Code.

151d. at 8; Judgment in a Civil Case (“Judgmentidcket no. 49filed Sept. 10, 2018
16 Motion at 510.

71d. at 510.

18 Declaration § 16.4.

1915 U.S.C. § 1692k(a)(3)

20Utah Code Ann. § 785B-825
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Defendants are the pevailing party under the Declaration
on Plaintiffs’ first and fourth causes of action

“If the legal right to attorney fees is established by contract, Utah larhclequires the
court to apply the contractual attorney fee provision and to do so strictly in atcend#h the
contract’s terms?t

Under the Declaration, to be entitled to an award of attorneys’ fees and costyjdt$
mustbethe “prevailing partyn any action to enforce th[€]eclarationor any rule oregulation
established pursuant to the authority of th[e] Declaration?2“Utah courts generally apply a
‘common sense ‘flexible and reasoned’ approach . . . to the interpretation of cohtractua
‘prevailing party’ language.2® “This approach requigenot only consideration of the
significance of the net judgment in the case, but also looking at the amounty actuglit and
then balancing them proportionally with what was recovefétiJltimately, ‘[t|he focus should
be on which party had attained a comparative victory, considering what a taiay would
have meant for each party and what a true draw would look R&Comparative victory—not
necessarily a shutoutis-all that is required?®

Applying this flexible and reasoned approach, Defendants were the prevailinghparty
this case. Plaintiffs’ sought monetary damages on each of their causaesrgfiactuding their

first and fourth causes of actiShAnd Defendants obtained a judgment of dismissal of

21 Express Recovery Servs., Inc. v. Q)87 P.3d 792, 794 (Utah Ct. App. 201(GuotingHahnel v. Duchesne
Land, LG 305 P.3d 208, 212 (Utah Ct. App. 201L3)

22 Declaration § 6.4.

230lson 397 P.3d at 79¢quotingA.K. & R. Whipple Plumbing & Hearing v. Gug4 P.3d 270274 (Utah 2004).
241d. (quotingOlsen v. Lund246 P.3d 521523 (Utah Ct. App. 2010)

251d. (quotingOlsen 246 P.3d a523).

261d. at 795(quotingOlsen 246 P.3d at 524

27 Complaint{145-46, 5154, 6061, 71.
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Plaintiffs’ Complaint?® While the dismissal was without prejudice to Plaintiffs refiling their state
law claims in state couff the resultvasnot a drawDefendant successfully argued that the case
was not appropriately filed in federal court. Plaintiffs first and fourth caoBaction failed to

state federal claims upon which relief could be grafitdtherefore, Defendants are the
comparative victom this case

Plaintiffs neverthelesargue that Defendants cannot be the prevailing party under the
Declaration because ti@omplaint'sdismissaldid not materially alter the parties’ legal
relationship®! Plaintiffs maintain that they may stikfile their causes of action in either state or
federal courbecause their Complaint was dismissed without prejudi€his argument relies
on inapplicable federal law construing statutory “prevailing party”uagg. But even applying
the“stringent’®3 federal statutory “prevailing party” analystegargument lacks merit.

Under federal law, thieerm*“prevailing party—as used in federal statutess a term of
art,3* whichrequires &material alteration of the legal relationship of partiea manner which
Congress sought to promote in the fee stattR§A] material alteration in the parties’ legal
relationship occurs when ‘[a party] has succeeded on any significant issue ilitigaich

achieved some of the benefit the parties sought in bringing [or defendingthsaiitys ¢ “This

28 Order at 8Judgment.

29 Order at 8; Judgment

30 Order at 48.

31 Response at-8.

32|d.

33 Kansas Judicial Watch v. Ste@53 F.3d 1230, 123@0th Cir. 2011)

341d. at1237n.3 (citing Buckhannon Bd. And Care Home, Inc., v. West Virginia Dept. of Health and Human
Resources532 U.S. 598, 604 (2001)

351d. at123 (quotingTexas State Teachers Ass’n v. Garland Independent Sch.4B&st).S. 782, 7983 (1989).
361d. (quotingGarland Independent Sch. Dis#89 U.S. at 7992).
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standard requires that ‘a [party] receive at least some relief andhts . . . before [thgarty]
can be said to prevdil3’ Thus, adismissawithout prejudicegenerallywill not result ina
defendant being thprevailing party” because there nomerits determination arhe
defendant remains subject to the rigke-filing.”3® But adismissawith prejudicewill result in
a defendant being thprevailing party” because therg a judgment on the merits aad
“complete adjudication of the issues presented by the pleadings and . . . bar to fticdher ac
between the parties?

Plaintiffs’ Complaint in this case was dismissed without prejudice to Plaintiffimgef
their state law claims in state coftBut both Plaintiffs’ first and fourth causes of action were
asserted under federal statutesdaofer federal doject matter jurisdictiori! Plaintiffs’ first
cause of action was dismissed becd&e).S.C. § 501(c)(Joes not provide a private right of
action, and to the exterttwas a state law claim for breach of the Declaratioaid not confer
federal “arisng under” jurisdictiorf? Plaintiffs’ fourth cause of action was dismissed because
Plaintiffs failed to sufficiently allege that Defendants were “debt coltetimder the FDCPA,
and because the facts alleged were incapable of supporting darlaimiation of FDCPA
§ 1692f(1)* And because these causes of action could not state federal claims, Plaingiffs wer

denied the opportunity to amend their Compléfnt.

371d. (quotingGarland Independent Sch. Dis#89 U.S at 793.
38 United Statesv. Milner, 583 F.3d 1174, 11987 (9th Cir. 2009)

39 Cantrell v. InternationaBroth. Of Elec. Workers, AFCIO, Local 202169 F.3d 456, 458 (10th Cir. 1995)
(citing 9 Charles Alan Wright and Arthur R. Milldfederal Practice and Procedu&2364, at 277 (2d ed. 1994))

40 Order at 8; Judgment.
4 Complaint { 19.

42 Order at 45.

431d. at 68.

441d. at 9.
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The Complaint’s dismissalithout prejudicenvas only to Plaintiffs refiling their state law
claims in state court®> Though the dismissal Order does not expressly state that Plaintiffs’ first
and fourth causes of action were dismissét prejudice it was not required to do stinless
the dismissal order states otherwiseany dismissal nainder this rule—except one for lack of
jurisdiction, improper venue, or failure to join a party under Rule dBerates as an
adjudication on the merit$® Thesecauses of action were asserted as federal cledmi®rring
federal subject matter jurisdictidfand there was an adjudication on the méhis Plaintiffs
could not state a federal claim on which relief could be grefit€de causes of actiomere
dismissedvith prejudice Therefore, because there was a complete adjudication of the federal
issuegresentedn Plaintiffs’ first and fourth causes of action, and a bar to further federal
litigation between the parties regarding these causes of action, Defendants are the prevailing
partyunder the Declaration

Plaintiffs’ first and fourth causes of actionwere actionsto enforce the Declaration

Having determined Defendants were the “prevailing parhder the Declaration on
Plaintiffs’ first and fourth causes of action, fie@nainingquestion is whethdghesecauses of
action weré‘action[s] to enforce th[e] Declaration or any rule or regulation established pursuant

to the authdty of th[e] Declaration . . .™°

451d. at 8; Judgment.
4 Fed. R. Civ. P. 41(b)
47 Complaint at 19.

48 Order at 49.

49 Declaration § 16.4.
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Plaintiffs assert that “it is questionable whether [their] claims constituted am'aatio
enforce’ the Declaration[.}° But the Complaint expresshtates that eaabf Plaintiffs’ cause
of action s to enforce the Declaration

The state and federal claims arise from [the] same nucleus of common facts and

the rights, obligations and the parties are intertwined and interrelatedldaiins

in each cause of action arise from and relate to the management and operation of

the Ledges HOA by the Defendants and the Defendants’ business practices in

collecting HOA assessments that are not valid or reasonable under the &pplicab
contractsand rules>!

The Complaint’s “General Allegationsletail Defendants’ obligations under the Declaration and
its associated documents, and the conthattPlaintiffs believe breachéde Declaratior? Each
cause of actionncluding Plaintiffs’ first and farth causes of actiorelies onthe Declaration
and Defendantsilleged breaches Plaintiffs asserted their causes of action to enforce their
interpretation of the Declaration and how Defendants were to manage and dyelaedges
HOA under the termsfahe Declaration and its associated documents. Indeéuakir first cause
of action Plaintiffs’ affirmativelyrequess an award of attorneys’ fees and costs under the
Declaratiors attorneys’ fees provisio?f.

BecauséPlaintiffs’ first and fourth causesf action were action® enforce the
Declaration, and Defendants are the prevaiiagy onthesecauses of action, Defendants are
entited to an award of attneys’ fees and costs under eclaration’s attorneys’ fees

provision.

50 Response at 3.

51 Complaint § 48see also idf 19.

521d. 11 2239.

531d. 1 41, 4345, 4853, 56, 5960, 6466.
541d. 146.



Defendantsmust apportion their attorneys’ fees and costs to reflect only
those incurred in their defense oPlaintiffs’ first and fourth causes of action

Defendants request $24,612.00 in attorneys’ fees and*€dsts. Declaration allows for
an award of “reasonabfees and costs incurred . .”*® Plaintiffs Response desnotargue that
therequested amount of attorneys’ fees and costs is unreasddebégtheless;ounsel’s
declaration in support of Defendants’ requested fees and costs does not diféebetiedn the
fees and costs Defendaimsurred orPlaintiffs’ various causes of actign.

Defendants’ request for an award of fees and costs was expressly limitedledeénse
of Plaintiffs’ first and fourth causes of acti6hBut areview of counset billing entriesshows
that the requested $24,612.00 in attorneys’ fees andamustisnpasses the entirety of fees and
costs Defendants incurred in this ca$8everabilling entries identifywork performedvhich
relates to all of Plaintiffs’ causes of actitfiThere isno indication that counsattempédto
apportion the hours billed among the compensable first and fourth causes of action, and the non-
compensable second and third causes of actieior®& a determination may be madgarding
the amount of Defendants’ reasonable attorneys’ fees and costs, Defendan{sportisinetheir
fees and costs to reflect only those necessarily incurred in their defdPlsentiffs’ first and

fourth causes of action.

5 Motion at 5, 10; Declaration of Jeff Miles in Support of Motion for Attornegs-and Cos{*Miles
Declaration”)]1 57, docket no. 56, filed Sept. 24, 2018.

56 Declaration § 16.4.

57 Miles Declaration.

8 Motion at 57; Reply at 2.
59 Miles Declaration at Ex. C.
601d.
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CONCLUSION

IT IS HEREBY ORDERED that Defendants’ Moti®! is GRANTEDIn part. Under the
Declaration, Defendants are entitled to an award of the reasonable attoeesyanél costs
incurred in their defense of Plaintiffs’ first and fourth causes of action.

IT IS FURTHER HEREBY ORDERED that by no later thamgy February 8, 2019,
Defendants must file a declaratiohcounsel which apportions Defendants’ attornégss and
costs to reflect only thogeecessarilyncurred in the defense of Plaintiffs’ first and fourth causes
of action. Any objection to the reasonableness of the amount of apportitboectys’ fees and
costs must be filed by no later than Friday February 15, 2019; and any respamsbj&ztion
must be filed by no later than Friday February 22, 2019.

Signed January 31, 2019.

BY THE COURT

Py M

David Nuffer U
United States District Judge

61 Docket no. 50filed Sept. 24, 2018.

10
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