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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAIDIVISION

LAUREN STRATTON MEMORANDUM DECISION AND
ORDER ADOPTING [25] REPORT &
Plaintiff, RECOMMENDATION AND
OVERRULING [26] DEFENDANT’'S
V. OBJECTION
NANCY A. BERRYHILL, Case No. 2:1¢v-00981DN-PMW

Acting Commissioner of Social Security,
District Judge David Nuffer
Defendant.
Chief Magistrate Judge Paul M. Warner

Magistrate Judge Paul M. WarneRgport and Recommendatfomder 28 U.S.C.
8 636(b)(1)(B) recommendbatthe Commissioner’s decision denyiRtintiff Lauren
Stratton’s claim fodisablity insurance benefitand supfemental security incomiee reversed
and remanded for further proceedings. More specifically, the Magistrate Judge fouthe that
administrative law judge (“ALJ”) erred by failing to perform the function-by funcéinalysis in
determining Plaintiff's residential functional capggq“RFC”), which led to an RFC inconsistent
with the evidence in the recofdefendant Nancy A. Berryhi{‘Commissioner”)objected to

the Report and RecommendatioRlaintiff respondedo the objectiorf.

1 Report and Recommendatiatucket no. 25filed Aug. 15, 2018.
21d.
3 Objections to the Magistrate Judge’s Report and Recommendidizket no. 26entered Aug29, 2018.

4 Plaintiff's Response to Defendant’s Objection to Mhagistrate’s Recommendatiathocket no. 2/7filed Sept. 1,
2018.
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De novo review has been completed of those portions of the report, proposed findings
and recommendations to which objection was made, including the record that washeefore
Magistrate Judge and the reasoning set forth in the Report and Recommehdatien.de
novo review in a social security casige district court judge, like the magistrate judge, reviews
the Commissioner’s decision “to determine whether the factual findings are sappyrt
substantial evidence in the record and whether the correct legal standards wedce"appli
“Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate t
support a conclusion’.”It requires more than a scintilla, but less than a preponder&ide”
court will not reweigh the evidence or substitutgltigment for the 8mmissoner’s?

The factual findings of the Commissioner are not supported by substantial eviddnce a
the correct legal standardere not appliedTherefore, the analysis and conclusion of the
Magistrate Judge are accepted and the Report and Recommelidsigmiopted. The

Commissioner’s decision REVERSED and the case is REMANDED to the Commissioner.

DISCUSSION
Determining whether a claimant is disabled involves a five step prodesthe first

three steps, the Commissioner determ{i¢svhether the laimant has engaged in substantial
gainful work since the alleged onset; {@)eher she has severe impairmetsg(3) whether

the severity of her impairments meets or equals the severity of any impaimrtfeaListing of

528 U.S.C. § 636(h)

6 Lax v. Astrue, 489 F.3d 1080, 1@8(10th Cir. 2007)
“1d.

81d.

91d.

10 Docket no. 25

1120 C.F.R88 404.1520(a)(4)(fiv), 416.920(a)(4)(iXv); Williams v. Bowen, 844 F.2d 748, 7561 (10th Cir.
1988)
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Impairments*? If the claimants impairments do not meet or equal the severity of a listing, the
Commissioner assesses the claimaRC¥ 12 The Commissionethenevaluates stefour
(whether claimant’s impairments prevent her from doing her past relevantana$iepfive
(whetherother work exists in significant numbers in the national economy that accommodates
the claimant’'s RFC and vocational factotb)

Here, he ALJ determined that Plaintiffvas not disabledecausehe could perform other
unskilled jobs available in the national economy in significant numB&tgintiff alleges that
the ALJ made several errors; howevwbg Magistrate Judge properly found tbag in particular
is dispositive: the failure to complete the functlmnfunction analysign determining Plaintiff’s
residual functional capacity (RFC) esjuired by Social Security Ruling (“SSR”) 96-8ps
appropriate to reverse and remane Commissioner’s decisiam this basis alon®.

SSR96-8p requires a function-by-function analysis of walated abilities before a
RFC may be “expressed in terms of exertional levels of wéfRhis analysis must includan
assessment of a claimant’s physical abilities, mental abilities, and otheesbitfected by the
claimant’s impairments$2 “[IJn order for an individual to do a full range of work at a given
exertional level . . . the individual must be able to perform substantially all okeniomal and

nonexertional functions required in work at that leVv@Work-related mental activities

12\illiams, 844 F.2cat 75051; seealso 20 C.F.R., Pt. 404, Subpt. P, Appendix 1.
1320 C.F.R88 404.1520416.920.

14 See Martin v. Barnhart, 470 F. Supp. 2d 1324, 1325 (D. Utah 2008)20 C.F.R. §§ 404.1520(a)(4X(y),
416.920(a)(4)(iXv); Williams, 844 F.2d at 7561

BTr. 219

16 See Watkins v. Barnhart, 350 F.3d 1297, 1299 (10th Cir. 2003)
17 SSR 968p, 1996 WL 374184

181d.; 20 CF.R.8§8§ 404.154f)-(d), 416.945

19 SSR 968.
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generally required by copetitive, remunerative work include the abilities to: understand, carry
out, and remember instructions; use judgment in making vesalted decision; respond
appropriately to supervision, co-workers and work situations; and deal with changestina r
work setting.?°“| nitial failure to consider an individual’s ability to perform the specific work
related functions coulde critical to the outcome of a c§$ebecause without a function-by-
function analysis the ALJ “may . . . overlook limitations or restrictions thatdvoartrow the
ranges and types of work an individual may be able to’tiat’the very least, the RFC
assessment “must include a narrative discussion describing how the evidence supports each
conclusion, citing specific medical facts .and nonmedical evidencé®In particular, “[t]he
adjudicator musalsoexplain how any material inconsistencies or ambiguities in the evidence in
the case record were considered and resolted.”

Herg the ALJ found that the Plaintiff had the RFC to perform a full range of walk at
exertional levels, subject to various nonexesigaob limitations®* However, the ALJailed to
complete a function-by-function assessment of each of the retated mental activitielsefore
expressing the Plaintiff's RFC in terms of an exertiaaégory

The Commissioner arguésat the function-by-function analysisas notnecessaryn this
casebecause the ALJ's RFC was supported by the evid@moe ALJ’s ruling may be upheld

without providing a clear functioby-function analysigs long as those conducting review “can

20 SSR 968p; see also. 20 CF.R.§§ 404.1545()416.945(c).
21 3SR 968p at 34.

2)|d.at 7.

21d.

24Tr. 21%12.

25 See Objections at 3docket no. 26
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follow the adjudicator’s reasoning®and the failure to complete the assessment “was not
critical to the outcome of [the] cas&.For instance, itdendron, the ¢aimantchallenged the

ALJ’s ruling that she was not disabladd could perform a full range of sedentary work without
any limitations?® She argued that because the ALJ had not completed the function-by-function
analysis, he had overlooked her problems with siftfigowever, the courfound thathe ALJ

had discussed all the evidence and explicitly described how it supported or failed to gwgpor
ultimate determinatiofin accordance with SSR 96-8p). As a reghk, missing functiotby-

function analys “was not critical to the outcome of the case,” and the ALJ’s decision could
stand3® The same cannot be said here.

In this case, the ALJ not only failed to complete the function-by-function andbysibe
also failed to explain how he resolved ambiguities or inconsistences in the Econt.
complying with SSR 96-8p’s requirement to “explain how any material sis@mcies or
ambiguities in the evidence in the case record were considered and resolved,” the 84 J leav
gaps of inferencevhich mayhave critcal implications for the cas@&his failure makes it
impossible to “follow the adjudicator’s reasoning.As aresult, the Commissionerdecision is
reversé and remanded for further development of the record thratgiction-by-function

assessmenff evork-related mental activities

26 Keyes-Zachary v. Astrue, 695 F.3d 1156, 1166 (10th Cir. 2012)
27 Hendron v. Colvin, 767 F.3d 951, 957 (10th Cir. 2014)

281d. at 951

291d. at 956

301d. at 957

31 Keyes-Zachary, 695 F.3cat 1166
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ORDER
IT IS HEREBY ORDERED thathe Report and Recommendatiis ADOPTED and

that the Defendant'®bjectiors*3is OVERRULED

IT IS FURTHER ORDERED that the decision of the Commissioner is REVERSED and
this case is REMANDED to the Commissioner for further findings on the speufiter
identified herein.

The clerk ofthe court shall close the case.

DatedMarch 6, 2019.

BY THE CO w

David Nuffer v
United States District Judge

32 Docket no. 25

33 Docket no26.
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