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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

DAVID SEXTON

Plaintiff, MEMORANDUM DECISION AND ORDER
DENYING MOTIONS FOR SUMMARY
V. JUDGMENT

POULSEN AND SKOUSEN P.C., ROBERT Case N02:17-cv-01008JNR-BCW
POULSEN, ROBERT REITZ, and DALE
HITESMAN, District Judge Jill N. Parrish

Defendants

Before the court are three mtions for summary judgment: (1) a motion brought by
defendant Dale HitesmajDocket 34, (2) a motion brought by defendants Poulsen and Skousen
P.C., Robert Poulsen, and Robert Reitz, [Docket 40], and (3) a nwtaghtby plaintiff David
Sexton [Docket 46] The court DENIES the defendants’ motions for summary judgrniiaetcourt
alsoDENIES Sexton’s motion for summary judgment.

BACKGROUND

Both the defendants and the plaintiff have brought motions for summary judgment. In this
section, the court recites the facts of the case relevant to the defenuatias’s by resolving all
disputes in favoof the plaintift

Sexton owned a mobile home. Heed init with hisdisabled son, whis legally blind and
suffers from cerebral palsin 2008 Sextonleased a sitéor his home from Evergreen Village.

During the period of time relevant to this lawshi, paid $461 per month in rent for the lot.
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On March 17, 2017, Evergreen Village served imomnsistentotices on Sexton. The first
was a seveday notice to cure a rule violation. It alleged that Sexton owned two unapproved,
restrictedbreed dogs that had attacked another residerstddbument notified Sexton that he had
seven days to cure the rule violation by removing the.dotfgerwise Evergreen Wage would
commence eviction proceedings. The setlay notice stated that Sexton was required to continue
paying rent.

The second document was a notice of lease termination. This document alle§ecttibrat
had violated a provision of the lease prohibiting “behavior by a resident . . . that sulbgtantia
endangers the security, safety, wading, or health of other persons in the park” by owaidgg*
that had attacked another resident of the park. This second document stated that ISagton’s
agreementvould beterminated upon service of the notice and that Sexton was required to
“immediately” remove his mobile home and all residents thereof from the park

Both notices were signed by Evergreen Village’'s attorney, Poulsen. Goidrahe
allegatiomnscontained in these notices, Sexton was not the owner or caretaker of the dog referenced
in thesetwo notices.

On May 9, 2017, Poulsen, on behalf of Evergreen Village, filed a complaint agaitmt Sex
for unlawful detainer. Sexton received service ofdbmplaint on May 11, 2017. The complaint
alleged that Sexton began to unlawfully detain the premises on March 23, 2017, because he had

failed to cure the violations referenced in the sed@y notice and had not vacated the prenfises.

tWhile the severday notice referred to two dogs, the notice of léasaination stated that there
was only one dog. Other filings in this case indicate that only one dog waseat iss

2 The complaint is confusing because it references both the-dayemotice and the notice of
immediate termination of the lease but does explicitly specify which document actually
terminated the lease. Because the complaint alleged that Sexton did not begwtollyrdetain
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The complaint requested immediate eviction and an award of treble damages uhdéptlta
§ 78B-6811 in the amount of $46.10 per dagr abouttriple the daily renfor the mobile home
site3 Given that Utah Code § 788-811(2)«3) permits an award for pie the rent due under a
lease “if the alleged unlawful detainer is after default in the paymenténdf the complaint
implicitly alleged that Sexton was behind ors lent paymentand that Evergreen Village had
been damaged by the missed payments.

The allegations of the complaint were not true. Sexton did not own or control the dog at
issue andhe had not failed to cure the violations asserted in the sdagmotice. Moreover, he
had continued to pay the amounts due under the lease and did not owe triple damages for unpaid
rent starting on March 23, 2017. After receiving the summons and complaint, Sexton spoke to a
Evergreen Village managetho told him that as long as he did not alline dog at issui return
to the property, Evergreen would stop teeiction proceedingsRelying upon this representation,
Sexton did not respond to the complaint.

On May 31, 2017a Utah state court entered a default judgment against Séxten.
judgment awarded “Treble damages from March 23, 2017 to May 25, 2017” amibwent of

$2,719.90" attorney fees in the amount of $650, and court costs in the amount of $395. The total

the premises until March 23, 2017, it appears that the complaint rests upon a theory ¢agethe |
was terminged after a period of time to cure had laps®eixton howeverhad until March 24,
2017 to cure the dog violation.

3 Poulsen clearly divided the monthly rent of $461 by 30 and then multiplied the regulbby
arrive at this figure. A more accurate teiglaily rental calculation can be achieved by multiplying
the monthly rent by 12 and then dividing this sum by 365 before tripling the result to arrive a
treble daily rental value of $45.47.

40Once again, the math is wror,719.90represents treble damages for 59 days of unpaid rent.
March 23, 2017 to May 25, 2017 amounts to 64 days of unpaid rent.
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default judgment was for $3,764.90 with treble damages accruing at the rate of $46.19 per da
until Sexton removed his mobile home and his fanmiiyrf Evergreen VillageOn the same day,
the court entered an order of restitution. The order commanded Sexton to vatattéemented
from Evergreen Villageremove his personal property, and restore possession of the premises to
Evergreen Village witim 15 days. The order further authorized a constable or sheriff “at Plaintiff’s
direction [to] enter the premises by force using the least destructive nusasilsigpto remove the
Defendant(s), any personal property, and any persons claiming a rightupaocy from
Defendant(s). Under Utah law, a mobile home is personal property unlesspérimanently
affixed to real property and other conditions have been tet CoDeE 8§ 70D-2-401 Because
Sexton’s mobile home was not permanently affixed, it was Sexton’s personal property

On June 16, 2017, ConstablReitz andHitesman went to Sexton®obile home and
ordered him and hison to immediately leave. They represented that Sexton and his son were no
longer allowed to enter the mobile home and that Sexton no longer owned it becauseidel
to Evergreen Village as a result of the court’s order. Reitz and Hitetngatened to have Sexton
and his son arrested if they returned to the property for any rebdonidated by these
representations, Sext and his son left the home as ordeReéitz and Hitesmathenforcibly
entered the mobile home and changed the locks so that Sexton could not retrieve his property.
Sexton was willing and able to comply with the court’s order by removing therttaitthe
Constables’ threats to have him arrested prevented him from doing so.

On June 19, 2017, Poulsen filed an application for writ of execution to seize Sexton’s
mobile home in order to collect t$3,764.90due under the default judgmeihe application
represented that the mobile home had an estimated value of $2¢¥En also filed document

styled as afgraecipé with the court This document, signed by Poulsen, instrucieg constable
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or sheriffto change the locks on the mobile home and to take possession of personal property
found in the home to be sold at a constable sale, even though the constables had already done so
On June 22, 2017he court clerlentered a writ of execution directing atgnstable or sheriff to
collect thedefault judgment “and to sell enough of Defendant’s-ex@mpt personal property and
real property” to satisfy the judgment.

Poulsen and constables Reitz and Hitesman advertised a constable’s salerfobitee
home to occur on July 11, 2017. On July 5, 2017, Sexton objected to the writ of execution, arguing
that the mobile home and most of his personal property was exempt from executiob/tamder
law. The court then ordered Poulsen and the constables to cease efforts to sell the home

In early August2017 Sexton found duyer willing to purchase the mobile home for
$18,000and remove it from Evergreen Villag&/hen Sexton attempted to remove the mobile
home, constableReitz and Hitesmawere summoned to Evergreenls&ge. They arrived and
prevented the sale. The constables asserted that they had the right to getoenr&m removing
or selling the homand threatened to arrest Sexton if he tried to remove the.home

On August 17, 2017, Sexton’s father went to Poulsen’s office to pay off the default
judgment. He tendered a check for $3,764.90 to individuals in Poulsen’s office. He was also
prepared to deliver a separate check for interest or any other amounlsgatfsfy the judgment.
Poulsen'office staff declined to accept the chetkroughout this process, Poulsen did not return
phone calls or provide an amount needed to pay off the judgment.

In early September 2017, Sexton sued Evergreen Village, Poulsen, Poulsenignlaw fi
constable Reitz, and constable Hitesman for violations déteral Fair Debt Collection Practices
Act (FDCPA) andthe Utah Consumer Sales Practices A¢CSPA). Sexton voluntarily dismissed

the claims against Evergreen Village. Hitesman filed a motion for summary jutiondhe
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claims against him. PoulseRpulsen and Skousen P.C., and Reitz filed a separate motion for
summary judgmentinally, Sexton filed a motion for summary judgment arguing that he should
prevail on his claims as a matter of law.
ANALYSIS

THE DEFENDANTS’ MOT IONS FOR SUMMARY JUDGMENT

The defendants assert that they are entitled to summary judgment on the two claims
asserted against thetiThe courffirst addresses theefendantsarguments regardinitpe FDCPA
claim. It then turns to theCSPAclaim.

A. The FDCPACIaim

Congress passed tHeDCPA ‘to eliminate abusive debt collection practices by debt

collectors” 15 U.S.C. § 1692). “Because the FDCPA.. is a remedial statute, it should be

5 Hitesman attached an affidavit to his motion for summary judgment averrinietinats been a
constable since 1993. He then attached a number of documents to his reply brief affisning
appointment as a constable. Sexton filed an objection to the documents attached to thiefreply br
arguingthat the court should disregard this evidence. Hitesman filed a response, and Sakton fil
a reply. Without seeking leave of the court, these two parties then filed ableastifreply briefs

in which Sexton and Hitesman accused each other of being vexatious litigants anchdadihg i
faith. In the end, the petty disputes evidenced in the briefing on Sexton’s obgretinnch ado
about nothing. Hitesman provided evidence that he was a constable during the ésaants tiee

this lawsuit in the form of an affidavit attached to higiorm Sexton did not provide any evidence

to dispute this fact. Thus, the additional documents Hitesman attached to his replgréri
irrelevant to the motion for summary judgment. The court overrules Sexton’s obgetttithe new
documents because tissue is moot.

Sexton also objected to several documents attached to the reply brief fiRmllsgn, Poulsen

and Skousen P.C., and Rdibz the same reasons. Sexton, however, did not argue why any of the
documents were essential to the defendant’s motion for summary judgment. Moreoeegf som
the new documents were presented as evidence by Sexton himself. Because tloesoat rely
upon any of the new documents attached to the reply brief, the court also overrelebjbesons

as moot.



construed liberally in favor of the consumeldhnson v. Ridd|e305 F.3d 1107, 1117 (10th Cir.
2002).

Sexton asserts that the defendants violated three provisions of the FDCRAeRargues
that theyengagedn “conduct the natural consequence of which is to harass, oppress, or abuse
[him] in connection with the collection of a déb§ 1692d. Second, Sexton contends that the
defendantsised‘false, deceptive, or misleading representation[s] or means in connediiotingvi
collection of [a] debt.” § 1692eThird, he alleges thatthe defendants usetiunfair or
unconscionable means to collect or attempt to cdlidatebt” § 1692.

The defendants argue that they cannot be held liable under the FDCPA for a variety of
reasons. The court addresses each argument separately.

1) The Definition of “Debt”

First, the defendants argue that they cannot be held liable for violations of the FDCPA
because they were not attempting to collect a “debt” as that term is defihexdtiue Act. Under
the FDCPA, “[t]he termdebt’ means any obligation or alleged obligatioraofonsumer to pay
money arising out of a transaction in which the money, property, insurance, or setiicesire
the subject of the transaction are primarily for personal, family, or household purplosteevor
not such obligation has been reduced to judgrhémst.U.S.C. § 1692a(5The defendants assert
that the default judgment §8,764.90or “treble damages,” attorney fees, and court costs, together
with $46.10 in daily damages until Sexton removed his mobile home, does not constitute a
consumerdebt that falls within this definition. Poulsen, in particudmits that Sexton had
continued to pay his rent and contends that he was merely pursuing an eviction action based upon
arule violationPoulsen asserts tHfm]o rent, no money, and no tamcial agreements were sought

to be enforced during those transactions leading to Evergreen obtaining a juigment
7



This contention is patently false. The complaint sought “treble damagesezkpassuant
to Utah Code Annotated, Section #8811 beginningvarch 23, 2017 at the rate of $46.10 per
day,” which is roughly the triple daily rent for the mobile homeTbie affidavit in support of the
motion for default judgment also stated that Sexton “owes for treble damagesedgsgrsuant to
Utah Code Anntated, Section 788-811 . . . at the rate of $46.10 per day totaling $2,719.90 treble
damages from March 23, 2017Ntay 25, 2017. Utah Code § 788-811(2)states that if a lessee
defaults in an unlawful detainer action, the court shafiséss the dameg resulting to the
plaintiff.” In particular, a landlord may recoveeble damagefr “amounts due under tliease]
contract, if the alleged unlawful detainer is after default in the payoferhounts due under the
contract.”§ 78B-6-811(2){3). Because this statute permits treble damages for the harm suffered
by the landlord in cases where the tenant has defaulted on rent payandnib&cause Poulsen
clearly calculated the treble damages amount awarded in the default judgmetié rendue
under the leasé¢he lion’s share of the default judgment is attributable to Poulsen’s reprasentat
that Sexton owed unpaid réhiRent qualifies asraobligation”of a consumer to pay money arising
out of a transaction. . primarily for personal, family, or household purposes” within the meaning
of theFDCPA Seel5 U.S.C8 1692a(5).

Poulsen’s argument that the default judgment does not constitute consumer debt because

Sexton had in reality satisfied his rent obligations rings hollow. The definition bf“oeludes

¢ At the hearing on this motion, Poulsen argued that the default judgment was for theakma

of the lot rather than the rent due under the |esiing aside thguestion of whether Utah Code

§ 78B-6-811 permits a judgment basexh the rental value of the lot (even though, as Poulsen
admits, Sexton paid his rent), Poulsen did not explain how a judgment for the rentaif\takie
lot while Sextonlived on itwould not be the functional equivalent of rent, and thaeresumer
debt.



“any obligation onlleged obligatiorof a consumer to pay monéyd. (emphasis added). The fact
that an alleged obligation is unfounded will not exempt a debt collector from lidility. court
concludes, thereforéhatthe default judgment at issue in this case qualifies as a “debt” under the
FDCPA.
2) The Definition of “Debt Collector”

The defendants also argue that they do not qualify as debt collectors unB&XGRA.
The term “debt collector” includes any persbmho regularly collects or attempts to collect,
directly or indirectly, debts owed or due or asserted to be owed or due a&natheéy.S.C.
§ 1692¢6). But the Act explicitly excludes from this definitiorgrly officer or employee of the
United States or any State to the extent that collecting or attempting to collect anyiddbeis
performance of his official dutig's 8§ 1692a(6)C). Both Reitz and Hitesman (the constable
defendants) and Poulsen argue that they are exempt from liability under thisosebecause
they are officers of the State of Utah attempting to collect a debt withindpe s€ their official
duties. The constable defendants also argue that they are entitled to thedieare®xclusion
from the definition of “debt collectordr “any person while serving or attempting to serve legal

process on any other person in connection with the judicial enforcement of bhYy de

7 In making this argumenfoulsen tacitly admits that he obtained an unjust default judgment
against Sexton. At best, he committed gross negligence by failing to finchetlier Sexton had

paid his rent or by failing to read and understand the clear language of Utah TRBl&811,

which only permits treble damages for unpaid rent or damages actuallyechtyrthe landlord

At worst, he committed a fraud on the court. Either way, Poulsen cannot profit fromtttieafac

he obtained alefault judgment for amounts Sexton did not ovhedeed,obtaining a default
judgment for amounts not actually owed could potentially be a deceptive or unconsciohable ac
leading to liability under the UCSP&eeEstrada v. Mendoz&75 P.3d 1024, 1048/tah Ct. App.

2012) (holding that an action under the UCSPA against a debt collector for allegedlyngbtaini
inflated writs of garnishment was not barred by res judicata)
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§ 1692¢6)(D). The court first addresses the constable defendants’ argafieatcourt theturns
to Poulsen’s argument.
I.  The Constable Defendants

The court agrees that constables are officers of the State of Udadualify as a constable,
a person shall be certified as a special function peace officer in the' diarei CoDE
§ 17-25a-P1). Constabls are appointed by either a city or county, and their position may be
revoked at any time for cause or if the constable’s peace officer cedifitaever suspended or
revoked. § 17-254- A constable may execute the orders of a judgeits issued byhe clerk of
the courtby seizingand disposing gbroperty entering a home by force and removing a terant,
serving a warrant of arres§§ 17-25-11), 17-25a-3(2), 78B-&12(1), (3) UtaH R. Civ. P.
64(a)(7), (d).While performing officialduties, a constable must prominently display a badge or
other credentials identifying the person as a constable and stating the peasuagiad the county
or city that appointed the constab&17-25-61). In short, Utah endows constables with the
authaity to conduct official actions on behalf of a cothtat other private individuals cannot
legally perform.

While it appears that the Tenth Circuit has not addressed this issue, the Tt Izis
confirmed that individuale/ho perform the duties of eonstable are officers of the state. The court
in Heredia v. Green667 F.2d 392, 3 394(3d Cir. 1981)held that a Philadelphia landlord and
tenant officer, who performed many of the same duties of a Utah constablm) wtiEer of the
state within tle meaning o15 U.S.C. § 16948)(C). See alsdleredia v. Green504 F. Supp. 896,
898 (E.D. Pa. 198(@Jinding that a landlord and tenant officer performed many of the same duties
previously performed by a constable). This court agiieisa constable ian officer of the state

who is excluded from the definition of “debt collector” under the FDCPA.
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This conclusion, however, does not automaticaltyeld the constable defendants from
liability. An officer of the state is immune from liability under the FDCPA onlylevbollecting a
debt in the performance of his or her official duties. A cos®bfficial dutiesare definedy the
ordersand writs issued by a court or a cazlerk authorizinghe constable’actionsThe constable
defendants argue that all of their actions were sanctioned by the ordditofioesntered by the
state court on May 31, 2017 and the writ of execution entered by a court clerk on June 22, 2017.
The court disagrees.

First, there is evidece that the constable defendants performed actions that were not
authorized by the order of restitution, which permitted the constables to remeavebile home,
Sexton and any other residents from the lot in order to restore possession to Everdjeag Vi
Instead of removing the mobile home and storing it until Secaaidclaim it after paying storage
costs, as contemplated by Utah C&d&B-6-8143), the constables seized the mobile home and
all of its contents, changed the locks, and told Seiatthe trailer belonged to Evergreen Village.

In other words, the constables seized the mobile home and its contents for the benefgreieiv
Village rather than removing it. These actions went beyond the scope of thefarsitution.

SecondSexton produced evidence that the constable defendants exceeded the scope of the
writ of execution, which authorized them to seize and sell enough of SextwrieXempt
personal property and real property” to satisfydataultjudgment.Sexton argues tihais mobile
home should have been excluded from seizure to satisfy the debt under the homesteaohexempti
“An individual is entitled to a homestead exemption consisting of property in thisrstate i
amount not exceeding. . $30,000 in value if the pperty claimed is the primary personal
residence of the individual§ 78B-5503(2)(a). This homestead exemption appliesatontbile

home in which the claimant resideg 78B-5-503(2)(c)Sexton also argues that because the
11



application for writ of execution valued the mobile home at $1,000, the constables should have
known that it was completely exempt from seizure under the terms of the wréaiften.

The constable defendants argue that the homestead exemption did not apply for two
reasons. First, #y assert thahe mobile home was no longer Sexton’s primary residence when
the June 22, 2017 writ of executimsuedbecause the constables had evicted him six days earlier.
In other words, the constables argue that they could accomplish in two stepgkeyhaiuld not
legally do in one step. The court disagrees. As noted above, the constables exiceeded t
instructions given by the court to remove the mobile home from the lot when they tezthome
and evicted Sexton from his own trailer instead. An illegal act cannot be thddvasdepriving
Sexton of the homestead exemption. Moreover, Sextonrdagixabsence from his home due to
theeviction is insufficient to fundamentally change its status as his primary residen

The constable defendardisoargue thatUtah law permitted them to seiaad hold the
mobile home despite the homestead exemption. According to the constable defddiddmniaw
placed the burden on Sexton to prove that the seized property was ekeeggtoint to Rule
64E(d) of the Utah Code of Civil Procedure, which permits a defendant to requesng beaai
writ of execution. At this hearing, the court determines whether any seizedtprigpexempt.

UTtaH R. Civ. P. 64Hd)(2). If the court determines that any propertgxemptat the hearingit

then enters an order directing the constable to release the prigh€ftye constable defendants

note that in this cas&exton objected to the writ of execution issued against him and the state
court seta hearing foAugust 1, 201. But the parties later cancelled the hearing to accommodate
settlement negotiationghe constable defendants contend that because the state court never

entered an order directing them to release the mablilee as exempt property, their actions
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designed to deny Sexton possession of his mobile home and prevent him from removinggor sell
it were legal and within the scope of their official duties.

If the writ of execution had directed the constables taegbi mobile home or to seize any
property that they wished to seize, the constables’ argument would have merit Hahdeemnario,
the constables could have legally seized the mobile home despite its exempasththe
constables would have been reqd to release it only if the state court found that it was exempt
and ordered the constables to release the mobile home. But the writ of execution did tnibkedirec
constables to seize the mobile home. It directed them to seize aodlgéiion-exemptpersonal
property and real propertyThe writ placed the onus on the constables to determine which of
Sexton’s property was exempt, which of his property wasexempt, and tgeize andell only
the nonrexempt propertyBecause the writ of executionfaeed, at the outset, thimits of the
constable'sauthority to seize and hold propertyerestrictionsset forth inthe writ trump any
procedures outlined in Rule 64Ehe constables, therefore, exceeded the scope of their authority
under the writ of execution by continuing to deny Sexton possession of the mobile home, which
was subject to the homestead exemption.

In sum, because there is evidence that the constable defendants exceederdhibriy
under the order of restitution and the writ of execution, they are not entitled to suradganent

under the officer of the state exemption to liability under 15 U.S.C. § 1692af6)(C).

&1n his reply brief, Constable Hitesman also argued that the mobile home was nat tsuthjec
homestead exemption because Sexton did not serve a “a signed and acknowledgednledlarati
homestead.SeeUTaH CoDE § 78B-5-5041). Hitesmars argument appears to kibat Sexton’s
declaration of homestead was not valid because it was not notarized. At thg bedhis motion,
Hitesman abandoned this argument.
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Finally, the constable defendants argue that they are exempt from liabdigy 15 U.S.C.
§1692a(6)(D), which excludes from the definition of “debt collector” “any person shileng
or attempting to serve legal process on any other person in connection with ttial judi
enforcement of any debt.” The court agrees that the constables cannot be lisdateifigrprocess.

But, as noted above, Sexton produced evidence that the constables took other aciltats o
debt from him. Thus, the processrver exemption does not entitle the constables to summary
judgment on the FDCPA claim.

. Poulsen

Poulsen also argudisat he is an officer of the State of Utah becaasa licensed attorney
he is considered an officer of the colite points tahe language of the attorney’s oatihwhich
attorneys swear to “discharge the duties of attorney and counselor at laafifaseainf the courts
of this State with honesty, fidelity, professionalism, and civility; and o] fdtthfully observe the
Rules of Professional Conduct.” Under Poulsen’s argument, all attorneyd beexempt from
the definition of debt collector under the FDCPA. The court disagrees.

Poulsen does not cite any caselaw supporting his argument, and the court is unable to find
any cases addressing tepgecificpoint eitherThe court concludes, however, that the term “officer
of the court” as used ithe attorney oath is meant to remind attorneys of their duties of honesty,
professionalism, and civility towards the court. Lawyers are not liteagliyts of the court. They
are the agents of their clients. Moreovire Tenth Circuit has clearly heldat “[a]ttorneys
engaged in the collection of debts are debt collectors subject to liability thelé-DCPA.”
Johnson v. Ridd|e305 F.3d 1107, 1117 (10th Cir. 20p@¢cordHeintz v. Jenkinss14 U.S. 291,

299 (1995) (holding that the FDCPA “applies to attorneys whegularly engage in

consumer-debtollection activity, even when that activity consists of litigatjoThe court is
14



bound by this holding and rejects Poulsen’s argument that he is not a debt collectathender
FDCPA?
3) Agents of Evergree¥illage

In a section of their brief comprised of two sentences, Poulsen and Skousen P.C., Poulsen,
and Reitzargue that they cannot be held liable because they were agents of Everdesgn Vil
which has been voluntarily dismissed from the case. Hitesimalardy argues in a conclusory
manner that he cannot be liable because Evergreen Village has been didrhissiedendants do
not cite any caselaw in support of this argument.

This argument is inadequately briefed. And to the extent that the court undstbia
argumentit is without meritThe FDCPA provides that debt collectors may be held liable if they
violate the provisions of the Act while collecting a debt. 15 U.S.C. §KI&RBY definition, a
debt collectoiis an individual or business that collects debts owed or allegedly owed to another
individual or businessSee§ 1692¢6). The fact thaEvergreen Village-the entity to which the
debt was owed-has been dismissém the adbn does not affect the claims against parties that

acted as debt collectoisr the company

°In their reply brief, Poulsen and Poulsen and Skouserfglly argue for the first time that they
do not fit within the definition of “Debt Collector” because Sexton did not present evitleice
they “regularly” collected consumer debts. But the defendants waived thimemg by waiting
until the reply brié to assert it.SeeHill v. Kemp 478 F.3d 1236, 1250 (10th Cir. 2007)
(“[A] rguments and issues preseriieda reply brieflare waived’); Sutherlin v. Indep. Sch. Dist.
No. 40 of Nowata Cty., Okle@60 F. Supp. 2d 1254, 1265 (N.D. Okla. 2013) (applthiggrule to
motions filed in the district court). Waiver is particularly appropriate is thse. Sexton did not
present evidence of the regularity of Poulsemd Poulsen and Skousen P.C.’s debt collection
activity because the defendants did not agbéstargument until it was too late for Sexton to
respond.
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4) Res Judicata

Finally, Poulsen and Skousen P.C., Poulsen, and &giie that SextonBDCPAclam is
barred by res judicatd.hey contend that by asserting an F2Cclaim, Sexton isnounting an
impropercollateral attack othe default judgmerthat was entered by the state coiifie court
disagrees.

“Res judicata is an affirmative defense on which the defendant has the burden tt set for
facts sufficient to satisfy the elemefitdlwosun v. Gen. Ms Restaurants, Inc124 F.3d 1255,

1257 (10th Cir. 1997)'Res judicata requires the satisfaction of four elements: (1) the prior suit
must have ended with a judgment on the merits; (2) the parties must be identical otyn(Bjivi

the suit must bedsed on the same cause of action; and (4) the plaintiff must have had a full and
fair opportunity to litigate the claim in the prior suikd.

The defendants in this action cannot prove all of the elements of res judicata. Poulsen and
Skousen P.C., Poulsen, and Reitre not parties to unlawful detainer action against Sexton. More
importantly, the same cause of action is not at issue in the two lawsuitssties in the prior
unlawful detainer action were whether Sexton should be ewictddvhether hewed money to
Evergreen Village. The issue in this lawsuit is whether the defendanttedithee FDCPA while
attempting to collect a debt or alleged debt. Because the claims are not the sardeatasdoes
not apply.SeeFoster v. D.B.S. Collection &gcy 463 F. Supp. 2d 783, 796-98 (S.D. Ohio 2006)
(rejecting res judicata challenge to an FDCPA lawsuit based efforis to collecta default
judgment inadebt collection actiobecause the parties and claims in the two litigations were not

identica).

16



5) Conclusion
For the reasons stated above, the court denies the defendants’ motions for summary
judgment on the FDCPA claim.
B. The UCSPA Claim
The defendantalsoargue that they are entitled to summary judgment on the UCSPA claim.
The court first addresses whether this statute may be applied to dehtocall&be court then
turns to the argument asserted by the defendants.
1) TheApplicability of the UCSPA to DebEollectors®
One of the main purposes of the UCSPA is “to protect consumers from suppliers who
commit deceptive and unconscionable sales practiddsAH Cobe 8§ 1311-2(2). Thus, a
“deceptive act or practice by a supplier in connection with a consumeadtiamsviolates [the
UCSPA] whether it occurs before, during, or after the transactioh3:18-4(1). Additionally, an
“unconscionable act or practice by a supplier in connection with a consumer itansaxtates
[the UCSPA] whether it occurs before, during, or after the transaction-18-58L). In short, the
Act protects consumers from deceptive and unconscionablemptactices by a supplier in
connection with a consumer transactiorhe thresholdquestions before the court 4l whether

aperson enforcing the lease agreement between Sexton and Evergreen Villagaanpplier”

10 The court asked the parties to file simultaneous briefs on the issue of whettlefethgants

could be deemed to be “a supplier in connection with a consumer transaction.” [[D6dket
Defendat Hitesman (to a lesser extent) and defendants Poulsen and Skousen P.C., Poulsen, and
Reitz (to a greateexten) went beyond the scope of the court’s order. They briefed other issues
previously raised and even asserted entirely new arguments. Becauseetig went beyond

the scope of the court’s order and is unfair to the plaintiff, the court disregards it.
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and (2) whether any enforcement actions taken by the persoim @mntection with a consumer
transactiotf

First, the defendants are suppliers within the meaning of the UCSPA. Thie#ues
“supplier” to mean & seller, lessor, assignor, offeror, broker, or other person who regulazlissoli
engages in, or enforces consumer transactié$311-3(6). Under this expansive definition, a
party does not have supply a good or service to a consumer to qualify as a supplier. A party that
regularly enforcesconsumer transactions is also deemed to be a supphies, constables,
attorneys, and law firms that regularly collect debts incurred from comswamsactions are
suppliers because they enforce those transactions.

Second, the enforcement actions taken by the defendant$nacennection with a
consumer transsion.” The underlying agreement at issue in this case is the lease agreement
between Sexton and Evergreen Village, which qualifies as a consumexctiamaunder the
UCSPA. Woodhaven Apartments v. Washingtéa2 P.2d 918, 923 (Utah 199F)Clearly, the
UCSPA applies to leases of residential prop8rtyfhe question, then, is whether the alleged
deceptive or unconscionable acts by the defendants were performed “in connghtitmevease.
Becausdhe lease agreemeistthe document that that purpoiiedave the defendants the legal
right to evict Sextoncollect damages for unpaid reahdseize his mobile home, the actions of
the defendants are connected to a consumer transaiias. the plain language of the UCSPA
confirms that the Act may be applied to individuals or entities that enformeméal leases
through evictions and property seizures.

Although other courts have nekplicitly conducted a statutory analysis determine
whether the UCSPA applies to debt collectors, federal courts have applied thamtviduals

who enforce consumer transactions through collection effets.e.gHeard v. Bonneville Billing
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& Collections 216 F.3d 1087 at *2 (10th Cir. 200@npublished table decision) (affirming a
district court’s conclusiothat a debt collection companyitlated the UCSPA which prohibits a
‘supplier’ from knowingly and intentionally committing deceptive acts or unconscionable
practices in connection with a consumer transagtiorBrown v. Constantino No.
2:09CV00357DAK, 2009 WL 3617692, at *2—4 (D. Utah Oct. 27, 2009) (analyzing the Ohio and
Kansas analogs to the UCSPA and concluding thtibrneys and law firms that are regularly
engaged in the business of collecting consumer debt can be suppliers undeS&#) UThis
court agrees and concludes that individuals and entities that enforce a lez=meagrare
“suppliers” that may be liable under the UCSPA.
2) An Act Required or Specifically Permitted BgderalLaw

The UCSPA does not apply tarf act or practice required specifically permitted by or
under federal law, or by or under state.laWtaH CoDE § 1311-22(1)(a). The defendants argue
that because they are entitled to summary judgment on the FDCPA, this s@atidegpthat they
also cannot be held liable under the UCSPA. The court disagrees. Setting asidestibe gbie
whether avoiding liability under the FDCPA is the same thing as perforamragt tequired or
specifically permitted by . . federal law’ the court has determined that the defendants are not
entitled to summary judgment on the FDCPA claim. Thhe defendnats are not entited to
summary judgment on the UCSPA claim.
I. THE PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Sexton moves for summary judgment in his favor on the FD&RAJCSPAclaims. He
asserts that the undisputed evidence shows that the defendants violated théolfDEIRE false,
deceptive, or misleading representafgpior means in connection with the collectiofajfdebt”

15 U.S.C. § 1692eSexton also argues that he is erditte summary judgment because the
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defendants violated the FDCPA by engaging in “conduct the natural consequencehoisvitic
harass, oppress, or abdikan] in connection with the collection of a d¢b§ 1692d, and by using
“unfair or unconscionable mes to collect or attempt to collefa] debt” § 1692. He also
contends that the defendants, as a matter of law, vidlaeedCSPA by committing deceptive or
unconscionable acts to collect a d&seUTaH CoDE 8§ 1311-4 and -5.

Sexton gguesthat the @fendant’s acts o$eizingthe mobile home to satisfy a debt,
preventing him from selling the homattempting to collect exempt proceeds from the sale, and
refusing to provide a payoff amount for the judgment viol#tedeprovisions of th&=-DCPA and
UCSPA Sexton, however, wishes to reserve for a jury the determination of darfiagesourt
denies Sexton’s motion for summary judgment because he failed to show that deshail as
a matter of law on the mixed questions of law and fact imbeddbese statutory claims.

Even where underlying objective facts are free from dispute, mixed questitavs and
fact imbedded in a cause of acticem only be resolved on summary judgment where “reasonable
minds cannot differ” on the answer to the mixed questi@C Indus., Inc. v. Northway, Ind26
U.S. 438, 45(71976) accordWagnon v. State Farm Fire & Cas. Cd46 F.3d 764, 768 (10th Cir.
1998). Questions ofwhether a particular act isppressive, abusive, unfair, deceptive, or
unconscionable undéneFDCPAor UCSPAare mixed questionrgquiringthe factfinderto apply
the facts to degal standard. Moreover, a plaintiff must prove that any false representations
connection with the collection of a debt are mateNtynard v. Cannonp401 F. Ap’x 389, 397
(10th Cir. 2010 unpublished)*The FDCPA does not result in liability for every statement later
alleged to be inaccurate, no matter how small or ultimately harted%vanzo v. Glob. Credit
& Collection Corp, No. 16CV-01572RPM-CBS, 2011 WL 2297697, at *4 (D. Colo. Apr. 18,

2011), report and recommendation adoptezD11 WL 2292190 (D. Colo. June 9, 2Q1TIhe
20



materiality of a false statemens$ also a mixed questiof.SG 426 U.S.at 450 (“The issue of
materiality may beharacterized as a mixed question of law and.fact”); Wagnon 146 F.3cat

768 (“The materiality of a misrepresentation is a mixed question of law and fact teatranst
circumstances should be determined by the trier of’fact.

Despite the facthiat Sexton’s claims under tHEDCPA and UCSPA involve mixed
guestions of law and fact, he does not analyze whether reasomabiecould differ as to the
answer to these mixed questions. Absent briefing, the court declines to conslaciallysis sua
sponte.

The court also denies Sexton’s motion for another reason. Sexton asserts thaici@te se
defendants are liable as a matter of lamder multiple provisions of the FDCPA and UCSBra
number of differenaicions In order to properly resolve Sexton’s motion for summary judgment,
the court must determine whether each defenddiatble under each provision of the FDCPA and
UCSPAfor each of the allegedly prohibited acts. Despite the complexity of this &dionSloes
not differentiate between the four defendants in his motion for summary judgneerepéhatedly
argues generally that “the defendants” are collectively liable for maléiptions related to the
collection of a debt. Because of Sexton’s ubiquitous use of the term “the defenbesughou
his brief, it is difficult to pin down precisely which defendant did what to eshaliibility.

The court, therefore, denies Sexton’s motion for summary judgment on his FIDGPA a
UCSPA claims.

CONCLUSION
The courDENIES (1) themotionfor summary jagmentbrought by defendant Hitesman,

[Docket 34], (2)the motionfor summary judgmentrought by defendan®oulsenPoulsen and
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Skousen P.C., and Reitz, [Docket 40], andtf® motionfor summary judgment brought by
plaintiff Sexton, [Docket 46].
Signed March19, 2019.
BY THE COURT

I N. Gyt

Il N. Parrish
United States District Court Judge
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