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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

SALT LAKE CITY CORPORATION;

Plaintiff; MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND
V. DENYING IN PART MOTIONS TO

DISMISS AND DENYING MOTIONS TO
SEKISUI SPR AMERICAS, LLC; SEKISUI' | CERTIFY QUESTIONS TO THE UTAH

RIB LOC AUSTRALIA PTY LTD.; SUPREME COURT
SOUTHWEST PIPELINE AND

TRENCHLESS CORP.; SAFECO Case No. 2:1tv-01095JINRBCW
INSURANCE COMPANY OF AMERICA,

INC.; HYDRATECH ENGINEERED District Judge Jill N. Parrish

PRODUCTS, LLC; and DOES-10;

Defendants.

Salt Lake City Corporation hired Southwest Pipeline and Trenchless Corporation
(Southwest) to rehabilitate a sewer line. Southwest used components sup@eddsoy Rib Loc
Australia Pty Ltd. (Sekisui AustraliaSekisui SPR Americas, LLC (Sekisui Amerigaand
HydraTech Engineered Products, LLEydraTech)to complete the project. Salt Lakeity
subsequentlgued Southwest, Sekisui Australia, Sekisui Americas, and HydraTechngltegt
the rehabilitated sewer line was leaking. Southwest tiledsclaimsagainstSekisui Australia,
Sekisui Americas, and HydraTecfor breach of contract, apportionment of fault, and
indemnification.

Before the courtare motions to dismisSalt Lake City’samendedcomplaintfiled by
Sekisui Australia, Sekisui Americas, and HydraT¢bDlocket 79, 80, 84], andmotion to dismiss

Southwest’s amended crosscomplaint filedS®kisui Australisand Sekisui Americas[Docket
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105]. Salt Lake City and Southwest also filed motions to certify statute of ionisauestionso
the Utah Supreme Court. [Docket 93, 121].

The court GRANTSSeksui Australiss, Sekisui Americas and HydraTech motions to
dismiss Salt Lake City’sauses of action against them. The court GRANTS IN PART and DENIES
IN PART Sekisui Australia’'sand Sekisui Americasimotion to dismiss Southwest’s crossclaims
against hem. Finally, the court DENIES Salt Lake City’s and Southwest’s motion toycertif
guestions to the Utah Supreme Court.

BACKGROUND

Salt Lake City requested bids tehabilitate a sewer linky installing a liner within the
existing pipe. This “trenchless” method of rehabilitating the sewer line avoidsetddméig up
and replacehe pipe. Southwest won the bidekisui Australiseand Sekisui Americasold their
proprietary liner product to Southwest for use in the project. HydraTech supplied joini&hna
used to connect and seal the sections of pipe liner used in the project.
Sometime in late 2012, Southwest finished the sewer line rehabilitation paopeshalt
Lake Citybegan to usthe rehabilitated linto transport sewage to a treatment pl@mDecember
17, 2012the citysent a letter to Southwest. The letter stated that on November 2952(t123ke
City hadtested the rehabilitated section of sewer line and had discovered “a significamicshef
leak in the liner.” The letter stated that the defect was “allowing 1.0 to 1i6muthllons per day
. . . groundwater infiltration with extremely high total dissolved solids . . . into the pip€lihe.”
letter demanded that Southwest “correct the defective work” by February 28, 2013. Qwextthe
two and a half years, Southwest and the city formulated a number of plans to fix the leaks and
Southwest made one unsuccessful attempt to repair the sewer line. On June 22, 2015stSouthwe

declined to make any further plans to repair the sewer line.
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On May 10, 2017, Salt Lake City su&kkisui Australiaand Sekisui Americas On
November 8, 2017, the city amended its complaint to add claims against Southwest and
HydraTech.This amendedcomplaint asseed claims for (1) breach of warranty, (2) products
liability, (3) negligence, and (4) negligent failure to warn agaBekisui Australia Sekisui
Americas and HydraTechMeanwhile, Southwest su&gkisui Australia and Sekisui Americas
October 2, 2017. Tdt lawsuitwas consolidated with crossclaims that Southwuastasserted in
this lawsuit. The crossclainasserted by Southwest included claims for breach of contraeagbr
of warranty, and indemnification againSekisui Australia and Sekisui Americasxd an
apportionment of fault claim againSekisui AustraliaSekisui Americasand HydraTech.

The court dismissed all ofa$ Lake City’'s claims againsbekisui Austrah, Sekisui
Americas and HydraTech on statute of limitations grounidse courtgranted the city leave to
amend its complaint to plead “the time and manner of its discovery of its causesrobgeinst
thgse] defendants, as well as facts showing ability to discover the causes of action sooner
through the exercise of reasonable diligehtke court alsalismissed Southwest’s crossclaim for
breach of contract agairSekisui AustralimndSekisui Americasn statute of limitations grounds
and dismssed the breach of warranty crossclamainst these two defendabtcause Southwest
failed to adequately plead this claim. The court granted Southwest leave to amend its
crossomplaint to remedy these defects if it could.

Salt Lake Cityfiled a second amended complaint, pleading additional facts related to its
assertion that the statute of limitations on the claims ag@eissui Australia, Sekisui Americas,
and HydraTechhad been tolled by the discovery rule. Southwest also filed aended

crossomplaint Southwest abandoned its breach of warranty crossclaim, but pleaded additional



facts related to its breach of contract crossclaim ag8elasui Australieand Sekisui Americas
Southwest alsaddeda new crossclaim against HydraTeoh lbreach of contract.

Sekisui Australia, Sekisui Americas, and HydraTewved to dismiss the claims asserted
against them in Salt Lake CitySecond AnendedComplaint. Sekisui Australiaand Sekisui
Americasalso filed a motion to dismigke claims asstrd against them in Southwest's amended
crosscomplaint. Finally, Salt Lake City and Southwest filed motions to certlg tdteh Supreme
Court questions about the progatuteof limitations to apply tdheclaims in this case.

ANALYSIS

MOTIONS TO DISMI SS SALT LAKE CITY'S COMPLAINT

A. Personalurisdiction

Sekisui Australia renewed its argument that this clawks personal jurisdiction to hear
Salt Lake City’s claims against it. But it did naésert new jurisdictional facts or provide new
arguments. Instead, Sekisui Australia “incorporate[d] by reference the pejsaoadiction
arguments made in its Motion to Dismiss filed on December 8, 2017.” The courtptbeadbpts
the analysis of this issiset forthin its September 28, 2018 Order. The court concludes that it has
specific personal jurisdiction over Sekisui Australia and denies the mmtidismiss the claims
against it.

B. Statute of Limitations

Sekisui Australia, Sekisui Americas, and HydraTéabllectively, the defendantsygue
that all of the auses of actioasserted against them should be dismisseduse the allegations
of the complaint establish that #eeclaimsare barred by the applicable statutélimitations. In
order to determinvhether the defendantstatute of limitations argumenhavemerit, the court

must answer three questions: What are the applicable limitation periods for each cause of
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actior? (2) When did each limitations period begin to Puand(3) Do the allegatins of the
complaint indicatehat any of thestatutes of limitationsnay have been tolled by the discovery
rule? The court addresses each of these questions in turn.
1) Applicable Limitatiors Periods
a) Utah Code section 78B-2-225

The court explained in its Segmnber 28, 2018 Order that it must look first to Utah Code
section 78B2-225, which provides limitatiagyperiods for actions arising out mhprovements to
real property (improvements to real property statleg. parties concede that this sta@mpplies
to Salt Lake City’s claims and that it is the starting pfonthe statute of limitations analysis.

The improvements to real property statute provides:

(3)(a) An action by or against a provider [any legal entity
contributing to the construction of an pnmovement] based in
contract or warranty shall be commenced within six years of the date
of completion of the improvement or abandonment of construction.
Where an express contract or warranty establishes a different period
of limitations, the action shall be initiated within that limitations
period.

(b) All other actions by or against a provider shall be commenced
within two years from the earlier of the date of discovery of a cause
of action or the date upon which a cause of action should have been
discoveed through reasonable diligence. If the cause of action is
discovered or discoverable before completion of the improvement
or abandonment of construction, the tyear period begins to run
upon completion or abandonment.

(4) Notwithstanding Subsection (3)(b), an action may not be
commenced against a provider more than nine years after
completion of the improvement or abandonment of construction. In
the event the cause of action is discovered or discoverable in the
eighth or ninth year of the ningar perod, the injured person shall
have two additional years from that date to commence an action.



UTtaH CODE 8§ 78B-2-2253)+4). Subsections (3)(b) and (4) set thel@pplestatute of limitations

and statute of repose for all the aearranty claims brought against the defendanis., products

liability, negligence, and negligent failure to waimdeed Salt Lake City conaiesthat subsection

(3)(b) appliesThese claimstherefore, must be brought within two years of when the causes of
action were discovered or should have been discovered through the exercise of reasonable
diligenceor the completion or abandonment of the project. These causes of action must also be
brough within a nineyear statute of repose.

Subsection (3)(apstablishes dimitations period for the warranty claims against the
defendants. A warranty action related to an improvement to real property Beshadmmenced
within six years of the date of completion of the improvement or abandonment of construction.”
The parties dispute the meaning of this subsection. Salt Lake City argues thaicul3gedis
a statute of limitations. Under this theotlye citywould have six years from the completion or
abandonment adhe sewer lingroject to assert a warranty claim. No other limitation on the time
to bring an action would apply. The defendants, on the other hand, argue that subsectian (3)(a)
a statute of repose and that a statute of limitations ateste applied to the warranty claims.

In its previous Order, the court disagiteeith Salt Lake City's assertion that subsection
(3)(a) is a statute of limitations. “A statute of limitations requires a lawsuit tddekeviithin a
specified period of time after a legal right has been violated or the remedyotigegcommitted
is deemed waived. A statute of repose bars all actions after a specified permog ludisi run from
the occurrence of some event other than the occurrence of an injury gstigesto a cause of
action.” Berry ex rel. Berry v. Beech Aircraft Coy.17 P.2d 670, 672 (Utah 198&enerally, a
statute of repose period may not be extended, “regardless of usual reasons for helbtaftité.

Perry v. Pioneer Wholesale Supfly., 681 P.2d 214, 219 (Utah 198&juoting RESTATEMENT
6



(SEconD) OF TORTS 8 899 cmt. g1979). Because subsection (3)(a) ties itsygear limitations
period to something other than the violation of a legal aglltbecause it may not be tollé&d‘is
therefore a statute of repos#Villis v. DeWitt 350 P.3d 250, 253 (Utah Ct. App. 2015).

Salt Lake City argues that both this court and the Utah Court of Appeaili;merred by
categorizingsubsection 3(ags a statute of repose. The city relies uBoigham Young Unersity
v. Paulsen Conaiction Co, 744 P.2d 1370, 1373 (Utah 198Which states: Ih construction
contract cases, an owneclaim of defective construction against a general contractoresajisn
considered to accrue on the date that construction is compl&aitl.Lake City contends that
because the accrual date for a warranty claim against a contractor is generallyetss shm
completion date of the project at issue, subsection 3(a), which is tied to the completion or
abandonment of a project, is effectively a statute of limitations.

The court disagrees. Although the date that a legal right has been violated thefsame
as the completion date of a project, thege dates do nanvariably coincide. Subsection 3(b)
recognizes as much. This subsection providesathamwarranty claim accrigeitherwhen it was
or should have been discoveredoorthe completion date of the project, whichewecurs later.
Becausedhe limitationsperiod in subsection 3(a) is tied to an event other than the occurrence of
the injury, it is a statute of repose. Indeehen the Utah Supreme Court interpreted the
predecessor to Utah Code secli@®B-2-225 it held that limitations periods eix yearsand twelve
years ‘after completion of the improvement or abandonment of constrliciiere statutes of
repose: Because these periods start to run on the date of completion or abandonment of the
improvement without regard to theccurrence of an injuryhait gives rise to a cause of action,
they are statutes of repds€raftsman Builder’'s Supply, Inc. v. Butler Mfg. C&74 P.2d 1194,

1202 (Utah 1999) (quotingBerry, 717 P.2dat 672) see alsoGables & Villas at River Oaks
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Homeowners Ass’n v. Castlewdddilders, LLG 422 P.3d 826, 82®&)tah 2018) (referring tiltah
Code section 78R-2253)(a) as a statute of repos&herefore, identical language found in the
current version of thistatutemarks subsection 3(a) as a statute of repose.

As a statute of reposgybsection 3(a) does not supplidra applicabletatute of limitations
for Salt Lake City’s breach of warranty claims against the defendants.cBabg8) ofthe statute
states: “Ths section does not extend the period of limitation or repose otherwise prescribed by law
or a valid and enforceable contradtltAH CoDE § 78B-2-225(9)Thus, astatute of limitations
“otherwise prescribed by law” must also be applied to warranty claiaisatie related to an
improvement to real property.

b) Statuteof Limitations for the Warranty Claims

The court, therefore, must determthe appropriatstatute of limitationgor the warranty
claims. Salt Lake City argues that the-gear statute of limitations for written contractsthe
relevant limitations periodSee UTAH CoDE 8§ 78B-2-309(2). Sekisui Australia and Sekisui
Americas, on the other hand, contend that they®a statute of limitations found in the Utah
Product Liability Act (UPLA) should be applied to the warranty clain®ee UtaH CoODE
§ 78B-6-706The courtconcludeshowever, that the fowyear statute of limitations under the Utah
Uniform Commercial Cod€UCC) appliesto the breach of warranty claimSeeUTaH CODE
8§ 70A-2-725(1).

First, the UCC statute of limitations controls over the statute of limitakiwres action on
a written obligition. The UCC establishes a fowrear statute of limitations for warranties related
to a contract for the sale for goods, i.e., items that are movable at the timetificateon to the
contract for saleJtaH CoDE 8 70A-2-725(1) (*An action for breactf any contract for sale must

be commenced within four years after the cause of action has accrusek”)alsoid.
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§ 70A-2106(1) (defining “contract for sale” as the sale of goors)8 70A-2105(1) (defining
“goods” to mean “all things . . . which ameovable at the time of identification to the contract for
sale”).“[W]here the Uniform Commercial Code sets forth a limitation period for a spegfe

of action, this limitation controls over an older, more general statute of limitatieasy, 681
P.2dat 216 Thus, an action on a written warranty for the sale of goods is controlled by the UCC
four-year statute of limitations rather than the general/eatr statute of limitations for an action

on a written obligationd. Because the liner sections and the joint segtplied by the defendants
were movable at the time they were sold, any warranties associated with the sale aeddnver

the statute of limitations found in theOQ.

Salt Lake City argug howeverthat the UCC statute of limitations does not apply because
therewas no contrador sale between the city and any of the defenddits.city entered into a
contract withSouthwestto install a liner system within an existing sewer lirgalt Lake City
eventuallyagreed to pay Southwest $3,950,107 for materials and labor to perform the work.
Southwest then purchased the liner sections from either Sekisui Australlasui 8enericas and
installed them in the city's sewer line. Sattke Gty contends that because Southwest acted as an
intermediary between theeller of the goods and the city, which ultimately took title to the goods,
there is not a valid contraftr salebetween the city and the Sekisui defend#ms would trigger
the UCC statute of limitations

The court disagrees. The Utah Supreme Court has indicated that the existence of a
middleman does not negate the UCC statute of limitations for a breach of wartartyagainst
the original supplier of a gooth Perry v. Pioneer Wholesale Supply Casubcontractasrdered
doors from a wholesaler, which thehtainedthe doors from a manufacturer. 681 P.2d 214, 216

(Utah 1984). The subcontractor sued both the wholesaler and the manufacturnezafr of
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warranty, alleging thiathe doors were defectiviel. Despite the fact that the subcontractor did not
purchase the doors directly from the manufacturer, the Utah Supreme Court héld thatyear
UCC statute of limitations applied to the warranty claim against bothvhwdesaler and the
manufacturer.ld. Similarly, the breach of warranty claimgainst the Sekisui defendants is
governed by the UCC statute of limitations even though Salt Lake City purchased thectinasse
through an intermediary.

The court also rejectshe Sekisui defendantargument that the twgpear statute of
limitations under the UPLA should be applied to the warranty claims. As noted above;@e U
provides for a fouyear statute of limitations for am€tion for breach of any contract for séle
UTtaH CoDE 8 70A-2-7251). The Utah Supreme Court has held that this statute of limitations
applies toa breach of warranty claim to the extent that the plaintiff séat@nomic or breach of
contract damagé&sDavidson Lumber Sales, Inc. v. Bonneville Inv.,,lIi®4 P.2d 11, 16 (Utah
1990).But if the breach of warranty claim is for “personal injury damages or tortiouy,injne
UCC statute of limitations does not appty.at 18 accordUtah Local Gott Tr. v. Wheeler Mach.
Co, 199 P.3d 949, 95%6 (Utah 2008).Instead in an “action for damages for personal injury,
death, or property damage allegedly caused by a defect in a griidutvoyear UPLA statute
of limitations should be applied. a4 Cope 88§ 78B-6-708L), -706.

Under itsbreach of warranty claim, Salt Lake C#geks compensation for the cost to repair
or remove and replace the allegedly faulty liner sections sold by the Sekisui de$ehrdather
words, the city seeksontractualexpectation damagesor to beplaced inthe position it would
have occupied had the Sekisui defendants perfothe@dpromise to provide liner sections that
did not leakSeeTransW. Petroleum, Inc. v. United States Gypsum & P.3d 1200, 12q@tah

2016) (defining expectation damages for breach of a contida¥e consequential damages for
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the alleged breach of the warramie properly categorized as contract damages governed by the
four-year statute of limitations found in the UCC.
c) Conclusion
The breach of warranty claims against the defendants are subject to thedostatute of
limitations found in the UCCUTAH CoDE 8§ 70A-2-725(1),and the sixyear statute of repose
dictated by the improvements to real property statiteH CoDE 8 78B-2-2253)(a) Theproducts
liability, negligence, and negligent failure to wanaims are governed by the twear statute of
limitations andnineyear statute of repose found in tlmprovements to real property statute
UTAH CODE 8§ 78B-2-22%3)(b)~4).
2) The Accrual Dateof the NonWarranty Claims
Utah Code sectioid8B-2-22%3)(b) provides that a newarranty claim may accrue either
upon discovery of the causeaaftionor uponthe completion or abandonment of the improvement
at issuewhichever occurs last
All [non-warranty] actions by or against a provider shall be
commenced within two years from the earlier of the date of
discovery of a cause of action or the date upon which a cause of
action should have been discovered through reasonable diligence. If
the cause of action is discovered or discoverable before completion

of the improvement or abandonment of construction, theyteo
period begins to run upon completion or abandonment.

1 Salt Lake City also alleges that the faulty liner sections damaged other facilitiesl by the

city. A claimfor damage to other property seeks tort damages and would not be subject to the UCC
statute of limitations. But Salt Lake City does not assert its claim for property daorafgrsts

breach of warranty claims. The property damages are properly categasizecemedy sought
under its product liability claims. Adiscussedbove, the product liability claims are subject to

the twayear statute of limitationsontainedn theimprovements to real property statuiBeeUTaH

CoDE § 78B-2-225(3b).
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Salt Lake City argues thabnstruction work on the sewer line was nesempleted The city
alleges in its complairthat it discovered leaks in the rehabilitated sewer line on November 29,
2012. In a letter dated December 17, 2012, Salt Lake City notified Southwest of tharldaks
demanded that Southwest remedy the leaks. Over the next two and a half years, Southwest and the
city formulated a number of plans to fix the leaks and Southwest made one unsuccesgitl attem
to repair the sewer line. On June 22, 2015, Southwest declined to make anypfartsier repair
the sewer line. Salt Lake City alleges that because of the leaks in the sewerepjS®lthwest
never achieved “Substantial Completiarf’the project under the terms of the contract between
the city and Southwes$alt Lake Cityargues thabecaus&outhwest neer completed the project,
it abandoned one year after it declined to perform any additional design or construction work on
the sewer line projecBeeUTaH CODE 8§ 78B-2-22%1)(a) (“Abandonment'means that there has
been no design or construction activity on the improvement for a continuous period of dije year.
The city asserts, therefore, tmagardles®f when it discovered its nowarranty causes of action
against the defendants, these claims did not accrue until Southwest abandoned thenpiojext
22, 2016.

The court disagrees with the cityBecause Southwest completed the sewer line
rehabilitation project, it was never abandori€bmpletion of the improvement” is a defined term
in the improvements to real property statute. As used in Htiststhis term means

the date of substantial completion of an improvement to real
property as established by the earliest of:

(i) a Certificate of Substantial Completion;
(i) a Certificate of Occupancy issued by a governing agency; or

(i) the date of first use or possession of the improvement.
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Id. 8 78B-2-22%1)(c). Although Salt Lake City may not have issue@extificate of Substantial
Completion it did begin to use the sewer linkhe city attached to its First Amended Complaint
the December 17, 2012 letter it sent to Southwest. In the letter, Salt Lake @itgddbat it
became aware of the leaks in the rehabilitated sewer line because highretioosmf dissolved
solids wee detected in a sewage treatment plant. The city traced the source of thedissiitis

to the rehabilitated sewer line through tests conducted on November 29,S2t1Pake City
further alleged in its Second Amended Complaint that it was difficudietermine whether the
liner sections or the joint seals were defective after the city became aware of theetzalse the
sewer line was in active use.

In short, the cityhad begun to use the rehabilitated sewer line to transport sewage to the
treatmen plantby the time that it conducted the November 29, 2@%% Under the terms of the
improvements to real property statute, the sewer rehabilitation project hacobgaeted by this
date The court, therefore, rejects Salt Lake City’s argument that the acatealofl the
nonwarranty causes of action wastended until June 22, 20%6.

3) The Discovery Rule

Both of the statutes of limitations that govern the claims against the defendangeiate

the discovery rule. Utah Code section 78R25(3)(b)states that an action “shall be commenced

within two years from the earlier of the date of discovery of a cause of action or ¢hepdat

2Salt Lake City also argues that the warranty claims did not accrue until Soudibardbned the
sewer rehabilitation project on June 22, 2016. But this argument rests upon the citisnasser
that Utah Code section8B-2-225(3)(a)establisheshe statute of limitations for the warranty
claims. As &plainedabove, the court concludes that the appropriate statute of limitations for these
claims is found ifJtah Codesection70A-2-725(1) which does not reference the completion or
abandonment date of an improvement to real property.
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which a cause of action should have been discovered through reasonable diligenc€ddétah
section 70A2-725(2), onthe other hand, contains a partial discovery clause for warranty claims.
That statute provides:

A cause of action accrues when the breach occurs, regardless of the

aggrieved party’s lack of knowledge of the breach. A breach of

warranty occurs when tender of delivery is made, except that where

a warranty explicitly extends to future performance of the goods and

discovery of the breach must await the time of such performance the

cause of action accrues when the breach is or should have been
discovered.

In the absence of an explicit warranty of future performance, therefore, a warramtyactaues
upon delivery of the good. If there is an explicit warranty of future performance, the actrues
when the breach “is or should have been discovered.”

The defadants arguehat the discovery rule does nmtl either of these statutes of
limitations beyond November 29, 2012, the date when Salt Lake City discotaemagnificant
defect and leak in the linerfistalled by Southwest. HydraTech also argues that the discovery rule
does not apply to thevarranty claim against it because it did not make a warrantjutfre
performance. The court first addresses the general application of the disadedno all of the
claims against thelefendantdefore turningto the question of whether HydraTech made an
explicit warranty of future performance that triggered the discovery rule as teatienty claim.

“As a general rule, a statute of limitations begins to'upon the happening die last
event necessary to complete the cause of attiBussell Packard Dev., Inc. v. Carsd®8 P.3d
741, 746(Utah 2005) (citation omitted). One exception to this general rule is the discovery rule,
which delays the commencement of the limitatipesod until ‘a plaintiff either discovered or
should have discovered his or her cause of atldn(citation omitted)Under this standardall

that is required to trigger the statute of limitations is sufficient information to putifisaon
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notice to make further inquiry if they harbor doubts or questiadsris v. Sculptured Software,
Inc., 24 P.3d 984, 990 (Utah 2001yWhatever is notice enough to excite attention and put the
party on his guard and call for inquiry is notice of everything to which such inquiry might have
led. When a person has sufficient information to lead him to a fact, he shall be deemesbtvnve
of it.” McBroom v. Child 392 P.3d 835, 846 (Utah 201(6)tation omitted)

In its prior Order, the court ruled thidite resuls of the November 29, 2@1estsgaverise
to a duty to investigate the cause of the $@akhe line and the identity of the manufacturer of any
faulty components that may have contributed to the BakHansen v. Novartis Pharm. Corp.
No. 2:08CV-985 2011 WL 6100848, at *3 (D. Utah Dec. 7, 2011) (the statute of limitations for a
claim based upon a defective product “begins to run when the plaintiff discovers, or should have
discovered: (1) that she has been injured; (2) the identity of the maker allégedly defective
product; and (3) that the product had a possible causal relation to her injury”) foidiggn V.
Clover Club Foods Cp857 P.2d 250, 252-53 (Utah Ct. App. 199Bpcause Salt Lake City did
not file its initial complaint against the Sekisui defendants wMél 10, 2017or amend its
complaint to include claims against HydraTech until November 8, 2017, the city did not file its
claims against the defendants withither the two-year statute of limitationsor the four-year
statute of limitationsaas measured from the discovery of the leakthe sewer lineThe court,
therefore, dismissed the claims against the defendants and granted Sality &av€ “to amend
its complaint, if it can, to allege the time and manner of its discovery of its causetsoof against
the defendants, as well as facts showing an inability to discover the causesad@aner through
the exercise of reasonable diligerice.

In response, the city filed its Second Amended Compldinadded the following

allegations relevant to the application of the discovery rule in this case:
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The City’s ability to inspect and evaluate Southwest’s workmanship,

the performance of the SPR PE liner and gbeformance of the

HydraTech seals was limited. The sewer line being rehabilitated was

and is buried 1318 feet below the surface, was and is in active use,

is the primary sewer line servicing downtown Salt Lake City and the

Capitol, Avenues and Marmaladiistricts, and the means to inspect

the sewer line is practically limited to CCTV images obtained from

inside the sewer line. Given that the three \feen] material and

workmanship warranties and correction period “reset” after

Southwest’s attemptedpairs. . ., the City acted reasonably and

diligently by affording Southwest, as required expressly by contract

and the implied covenants of good faith and fair dealing, multiple

opportunities to inspect, investigate, identify and repair the defects

in the Project.

Salt Lake City’s new allegations do not comply with the court’s @rler granting leave

to amend and do not provide a factual basis for conclutieiighe city’s claims are tolled by the
discovery rule. First, Salt Lake City’s assertiont titg ability to discover the cause of the leaks
was “practicallylimited” to closed circuit television (CCTV) images is insufficient to establish
that the discovery rule tolled the statutes of limitatidine city does not contest that the November
29, 2012 discovery of leaks in the rehabilitated sewer line triggered an obligation togeieesti
any claims the city might have against the manufacturers of components used in teeTriepsjr
Salt Lake City is charged with knowledge of any facts thatsoresble investigation would have
uncoveredMcBroom 392 P.3cat 846 The city, however, does not allege that it could not have
discovered purported defects in the liner sections or the joint seals that contribtlieddaks
through the use of CCTV inspections or other reasonable investigation methods. In other words
the Second Amended Complaint did not comply with the court’s explicit directive ¢ dlbects

showing an inability to discover the causes of action thraugh the exercise of reasoteb

diligence”
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Second, the amended complaint does not atlegygme and manner tdieSalt Lake Citys
discovery of facts suggesting that the defendants were at fault for theTleaksne and manner
of discovery is necessary to determine whether the delay was excused undsraweryl rule.
The Supreme Court has long recognized this princiglegeneral allegatiofin a complaint]of
ignorance at one time and of knowledge attla@oare of no effect. If the plaintiff made any
particular discovery, it should be stated when it was made, what it was, has/made, and why
it was not made soonénVood v. CarpenterlO1 U.S. 135, 14@11 (1879)(cited byUniversal
C.L.T. Corp. v. Courtesy Motors, In@33 P.2d 628, 62%fah1959)) Despite tis court’s explicit
notice to Salt Lake City that it needed to amend its complaint to allege the time and ofanner
discovery of its claims against the defendants, the Second Amended Complaint contaiins no suc
allegation. There is no explanation of why the city had obtained sufficient knowledgesatiofact
sue the defendants by May 10, 2@hdNovember 8, 201Butcould not have discoveredrttugh
reasonable diligence these facts sooner. Agugphat inspection of the liner sections and joint
seals was practically limited to CCTV imag#sere is no proffered justificatiaas towhy CCTV
images were sufficient to permit the city to sue the defendants when they didrbubsufficient
to obtain the necessary facts to sue if this technology had been employed and acted upon sooner.
In short, without an explanation as to when and sal Lake Citydiscovered the information
that permitted it to pursue its claims, the city has not shoulderedriden of showing that the
discovery rule excuses its untimely claims against the defendants.

Finally, Salt Lake City argues thds neglect in conducting an investigation to discover
facts supporting its claims against the defendants should be excesadsé it relied upon
Southwest to discover these facts. In other words, the city argues that it asmthbda by

outsourcing to Southwest its obligation to promptly investigate and discover facts that Neould a
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the city to sue the Sekisui defendants and HydraTech. The cegtsrénis argument because it is
not supported by the allegationsS4lt Lake City’s complainfThe December 17, 2012 letter the
city sent to Southwest demanded that Southwest repair the leaks discovered inhiticatetia
saver line; the lettedid not include a request for Southwest to discover facts supporting legal
claims against the defendants. The Second Amended Complaint alleges thiae subséquent
two and a half years, Southwegtroposed several plans tepairthe line in order to fulfi its
contractual obligation to remedy the defective work. The complaint does not alle§altHaike

City instructed Southwest to investigate potential claims against manufacturenhpdrents
used in the rehabilitation project. Thus, the allegations of the Second Amendgthidbdo not
support the city’s argument that it reasonably relied on Southwest to uncover any claimsts aga
the defendants.

Moreover,even if Salt Lake City had alleged facts supporting its argument, the city does
not provide any caselaw supporting the proposition that it can transfer its discoveryamisitat
a third party. Although it may be reasonable to employ experts to investigate tectatteas nthe
city cannot fully divest itselbf its duty to diligently investigate any claims it might have had
against the defendarasd wait twoanda half years for a third party to investigate.

In short, the court finds that Salt Lake City has not alleged facts that could support the
application of tle discovery rule to delay the accrual date of its claims against the defertsieets.
Aldrich v. McCulloch Properties, Inc627 F.2d 1036, 1041 n.4 (10th Cir. 1980hen a complaint
pleads dates indicating that a statue of limitations has run, “thetifbldias the burden of
establishing a factual basis for tolling the stajutBerneau v. Martinp223 P.3d 1128, 11335
(Utah 2009) (“[BEfore a statute of limitations may be tolled, the plaintiff must make an initial

showing that he did not know nor should have reasonably known the facts underlying the cause of
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action in time to reasonably comply with the limitations pefjod.hus Salt Lake City was on
inquiry notice of its claims againgte defendants more than four years befoessertedhem
against the defendants on May 10, 2017 and November 8, B8dause the citywarranty claim
against HydraTecls barred by the fouyear stéute of limitations the court need not resolve the
issue of whether HydraTech made an express warrantyuvéfperformance.
4) Conclusion

The court concludes that all of Salt Lake City’s claims against Sekisui AasBakisui
Americas, and HydraTech are barred by the applicable statutes of limitatewmaud® the court
has already permitted the city leaveatoend its complaint to plead facts supporting its claim that
the statutes of limitationshould be tolled, further leave to amend would be fulilEeBylin v.
Billings, 568 F.3d 1224, 1229 (10th Cir. 2009)Refusing leave to amend is generally only
justified upon a showing of undue delay, undue prejudice to the opposing party, bad faith or
dilatory motive, failure to cure deficiencies by amendments previously allowed, ldy foti
amendment (citation omitted). The court, therefore, dismissBal Lake City’'sclaims against
these defendants with prejudice.
Il. MOTION TO DISMISS SOUTHWEST'S CROSSCLAIMS

Southwest’s amended crosscomplaint alleges claims against the Sekisuirtsféorda)
breach of contract, (2) apportionment of fault under Utatebility Reform Act (LRA), and (3)
indemnification. Southwest also added a new crossclaim against HydraTech for bieathaot.
The Sekisui defendantsgaie that all three of the crossclaims asserted against them should be

dismissed.
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A. Breach of Contract Crossclaim

Southwest alleges that it entered into a single written agreement with the Sekisui
defendants, the terms of which are contained in six separate documents oresatéglmcuments:

(1) a November 1, 2008ales Agreemertietween the Sekisui defendants and Southw2st
November 26, 2009 letter from Sekisui Australia to Southwest providing design caltsi it

the Salt Lake City sewer line proje¢8) a 2009 Project Manual, which constitutes the written
contract between Salt Lake City anou§hwest for the sewer line project; (4) a December 31, 2009
purchase order and subsequent purchase orders from Southwest to Sekisui Aorelicas f
sections to be used in the project; (5) a November 7, 2012 letter from Sekisucasremd
addressed “@ Whom It May Concern” providing a thrgear warranty on théner sections
installed in the sewer line project; and (6) a “Sekisui Australia letter confir@anghwest is a
licensed [liner section] contractor and that Sekisui would providgitersupport services during
installation.” Southwest further alleges that the Sekisui defendants breached the terms of three of
these documentsthe Sales Agreementhe November 26, 2009 letter, and the Project Marual
by failing to provide adequate instructions gedformance specifications and by failing to provide
a method and system that would be free from leaks.

The Sekisui defendantsgue that Southwest’'s breach of contract crossclaim should be
dismissed for two reasons. Thegst assert that Southwest’s cphaint fails to state a claim for
relief for breach of contract. They further contend that even if Southwestalted a claim, it is
barred by the fouyear statute of limitation®otind in the UCC.

1) Failure to State a Claim
Under Rule 12(b)(6pf the Federal Rules of Civil Procedure, a court may dismiss a

complaint if it fails “to state a claim upon which relief can be grant&ich"survive a motion to
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dismiss, a complaint must contain sufficient factual matter, accepted as trsiatéoa’ claim to
relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted).
The complaint must allege more than labels or legal conclusion and its factual allegatist
be enough to raise a right to relief above gheculative level Bell Atl. Corp. v. Twombl|y550
U.S. 544, 555 (2007).
a) The Project Manual and the November 26, 2009 Letter

The Sekisui defendantsst argue that Southwest has not alleged facts showing that two
of the documents that it relies upon can support its breach of contract crossclaiSeKise
defendants assert that the Project Maicannot support a breach of contract claim against them
because it is &@ontract between Southwest and Salt Lake Jihey further contend that the
November 26, 2009 lett@ontaining design calculations for the Salt Lake City project is not a
contract and therefore cannot be the basis for a breach of contractSuaitinwest respondisat
these two documents should not be considered separately but shoudtlibéeehas part of the six
separate documents or categories of documentsatlegfedly constitute a single agreement
between the parties

Southwest relies updBacramento Baseball Club, Inc. v. Great N. Basebal] T48 P.2d
1058 (Utah 1987and Bullfrog Marina, Inc. v. Lentz501 P.2d 266Utah 1972)to support its
contention that the Project Manual and the November 26, 2009dkbteld be evaluated as part
of a larger written agreement. IBacramento Baseballthe parties entered into two
conemporaneous contradis the sale of a minor league baseball team: a sales agreement and a
consultation agreement. 748 P&2d.059. Reasoning thgajn agreement may be a single contract
even though it consists of several writings that the partiesriexar physically attached to each

other” the Utah Supreme Court held that the two separate agreements constituted i@oe cont
21



because they were executed with the single purpose of effectuating thesshéeseball teanthe
parties inBullfrog Marinaaso signed two separate contraesn employment contract andease
agreement-dated withintwo weeks of one another. 501 P&265. The trial court found that the
two contracts should be considered to be one agreement because they were intendee to operat
together to facilitate the operation of a houseboat rental busideas.270. The Utah Supreme
Court affirmed, holding tht “where two or more instruments are executed by the same parties
contemporaneously, or at different times in the course of the same transactiooneerh ¢the
same subject matter, they will be read and construed together so far as degetimeimespaive

rights and interests of the parties, although they do not in terms refer to eacHadtheR71 see

also Atlas Corp. v. Clovis Nat. Bankr37 P.2d 225, 229 (Utah 1987]l] nasmuch as the
agreements and the mining deed were executed subsyaotiatemporaneously and are clearly
interrelated, they must be construed as a whole and harmonized, if phssible.

Southwest’s reliance upoSacramento Basebalhnd Bullfrog Marina, however, is
misplaced. Thse cases stand for the proposition that separate, signed coriiedatsen two
partiescan be interpreted together if they are signed contemporaneously or in the course of the
same transaction and they concern the same subject rBattéhese authorities do not support
the rather extraordinary proposition that a party to one contract can be bouseplayaeontract
between different parties. Thus, the Sekisui defendamsnotbound by the Project Maalu
because it is a written contract between Southwest and Salt Laken@itye Sekisui defend#m
are not a party to that contract.

Nor has Southwest shown that the November 26, 2009 letter can be integrated into a
multi-agreement contract. lBacramento Basebadind Bullfrog Marina, two separate contracts

were read together as one contract. Buttl8@est has not alleged any faatslicating that the
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letter constituted a contract with Sekisui Australia. The letter simply attachesayes f
technical design calculations for the Salt Lake City sewer line projecte T a0 evidence of an

offer, aceptance, or even recognizable obligations imposed upon the parties to support the
formation of a contracfThelegal princige that separate contracts can be read as one cannot be
used to elevate letters or emails to the status of a binding contract.

Moreover, the Sales Agreement contains an integration clause that prevents other
documents from adding terms to this contract. Courts will not allow extrinsic evidemse pdrate
agreement between the parties in the face of a clear integration dangesn Family Tr. v.
Tangren 182 P.3d 326, 33@Utah 2008). Here, the Sekisui defendants and Southwest signed a
November 1, 2008 contract entitled “Customer Specific Terms and Conditions.” Paragraph 1 of
this agreement states:

The terms of this Contrachall be comprised of . . . (i) these
Customer Specific Terms and Conditions, (ii) the General Terms and
Conditions for Sales and Delivery as attached hereto as Exhibit 1,
(iif) the Global Price List for Rehabilitation Materials as attached
hereto as Exbit 2, (iv) the Charge List for Training and Technical
Support as attached hereto as Exhibit 3, and (v) the Purchase

Contract Proposal for a set of [liner section] equipment hereto [sic]
as Exhibit 4.

Taken together, these listed documents form the Sales Agreement betweersthied®éndants
and Southwest. Paragraph 22 of the General Terms and Conditions for Sales and iDelezry
states: “These General Terms and Conditions together with the Customéic Smems and
Conditions and the Global Ped.ist for Rehabilitation Materials, Charge List and, if applicable,
equipment purchase or lease contract contain the entire agreement between thHedditlyeeft]

and Seller [the Sekisui defendants] with respect to the subject matter heredfin short, the

23



Sales Agreemerdontains an integration clause that defines the universe of documents that form
the entire agreement. Other documents cannot accrete additional terms to tAg@eleent.

Accordingly, the Sekisui defendants are entitled to dismissal of the breach aictont
crossclaim to the extent that it is based upon breaches of the terms of the Prajeait dddhe
November 26, 2009 lettér.

b) The Sales Agreement

Southwest alleges that the Sekisui defendants breached two provisions dildhe S
Agreementlt asserts that the Sekisui defendants breached par&yeaphthe Customer Specific
Terms and Conditions, which states that @isgtallation training provided by Sekisui employees
is available Upaon request.” Southwestsoclaims thathe Sekisui defendants breached paragraph
13.1 of the General Terms and Conditions, which warrants that the liner sections provided by
Sekisui “shall be free from defects in design, materials, and workmanshipgSekisi defendants
concede that the S& Agreement is a binding contract brguethat the court should conclude as
a matter of law that they did not breach either of these provisions.

The Sekisui defendantdirst argue that they did not breach the installation training
provision because Sthwest avers in itsrosgomplaint that a Sekisui employee was regularly at
the jobsiteto providetraining. The court concludes, however, that it cannot resolve this claim as a
matter of law. Arguably, the installation training provision creates a dptyptideadequatensite

training. The crosscomplaint does not state that the training provided by the Sekisseméative

3 The Sekisui defendants also argue that they are entitled to dismissal aSateth@greement
because, as a matter of law, they did not breach the terms of this agreemeourtineed not
address this argument because it concludes that the Sales Agreement clarnedsbip the
applicable statute of limitations.
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was effective or adequate. Southwest asserts only that a represemadiveresent Thus,
Southwest has pled a plausible crossclaim for breach of this provision.

Second, the Sekisui defendants arguettietshould prevail on the breach of the warranty
provisionclaim because paragraph 13.2 of the General Terms and Conditions explicitly provides
that Southwest’'s “sole and exclusive remedy to any warranty claim shall bedlitoitéhe
replacement of” defective materiaBut this is only an argument that the reméolybreach of
this provision is limited; it is not @alid reason to dismiss the crossclaim

Therefore, the court rejects Southwest’s arguments for dismissal of Huh lmfecontract
crossclaim to the extent that it is basgmbnbreaches of the traimj and warranty provisions of
the Sales Agreement.

2) Statute of Limitations

The Sekisui defendants argue that even if Southwest stated a claim for breachaot,cont
this crossclaim is barred by the fexgar UCC statute of limitations for contracts foe tale of
goods.Southwest concedes that the court can consider the fact that it received the Ddd@ember
2012 letter informing it that Salt Lake City had discovei@aignificant defect and leak in the
liner” provided by the Sekisui defendarBauthwesargues, however, that the court should apply
the sixyear limitations period found in Utah Code secti@B-2-225(3)(a)which would make
its October 2, 2017 complaint timely. Alternatively, Southwest asserts theduhteshould apply
the sixyear statte of limitations for written contracts found in Utah Code sectiof-2-725(1).

a) Utah Code section 78B-2-225(3)(a)

Like Salt Lake City Southwesasserts thdtitah Code section 78B-225(3)(a)is a statute

of limitationsandthatit is the only limitatons period that may kagplied to its breach of contract

crossclaimFor the same reasons articulated above, the court rejects this argument.
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The Utah Supreme Court haeld that a limitations period tied to the completion or
abandonment of a constructiproject is a statute of repogeraftsman Builder’s Supply, Inc. v.
Butler Mfg. Co, 974 P.2d 1194, 1202 (Utah 1999 ecause these periods start to run on the date
of completion or abandonment of the improvement without regard to the ‘occurrence airgan inj
that gives rise to a cause of action,’ they are statutes of re@rsétSman Builder's Supply, Inc.

v. Butler Mfg. Ca. 974 P.2d 1194, 1202 (Utah 1993jitdtion omitted Because section
78B-2-225(3)(a)runs upon completion or abandonmenttloé relevant improvement to real
property, it islikewise a statute of repos&eeGables & Villas at River Oaks Homeowners Ass’n
v. Castlewood Builders, LLG122 P.3d 826, 828 (Utah 2018) (referring to Utah Code section
78B-2225(3)(a) as atatute of reposgWillis v. DeWitt 350 P.3d 250, 253 (Utah Ct. App. 2015)
(holding that Utah Code section 7@8225(3)(a) is a statuted repose) The courf thereforemust
apply the appropriate statute of limitatidnshe breach of contract crosaah in addition to this
statute of repose&SeeUTAaH CODE 8§ 78B-2-2259) (‘This section does not extend the period of
limitation or repose otherwise prescribed by law or a valid and enforceablecthtra

b) The Appropriate Statute of Limitations

The parties dispute which statute of limitations to apply to the breach of contract
crossclaimSouthwest argues that the-gigar statute of limitations for written contracts should be
applied.SeeUTtaH CoDE § 78B-2-309(2).The Sekisui defendants, on the other hasdert that
the four-year UCC statute of limitations for a contract for the sale of goods should.gieed.

§ 70A-2-725(1).

In order to determine which of these statues of limitations applies to Southweat$ of

contract crossclaim, the court must determine whether the/Ralesments a contract for goods

or for services. The UCC statute applies to the formkile the general statute of limitations for
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a written contract applies to the latter. Témmplicating factor in this case is that the Sales
Agreements for both goods and services. The S&lgeeementexpressly incorporates into the
agreemenindividual purchase orders of liner materiedade by Southwest. This portion of the
Sales Agreemeris for goods. The contract also required Southwest employees to complete a
two-week training program for the installation of Sekisui materials and provides that &stithw
may purchase additional onsite training from the Sekisui defendants. This portii@encoihtract
is for services. Thus, the Salegreemenis a classic example of a mixed contrfaetboth goods
and services

Utah employs the predominate purpose test to determine whetmexed contract is
controlled by the UCC or not. ldtah Local GeernmentTrustv. Wheeler Madhe Co, a city
entered into amixed contractwith a contractor, which was obligated to provide two diesel
generators as well as installation and tessiaryices 199 P.3d 949, 950 (Utah 2008he city
sued the contractor after one of the installed generators caught fire, damagimgshmiidiing
and equipment. In determining whether the contract at issue in that case wgwdduct, the
Utah Supreme Court looked to UCC law and the predominant purpose test, tiodditigy]hen
a mixed contract is presented, it is necessary for a court to review thal feictumstances
surrounding the negotiation, formation and contemplated performance of the contract tondeterm
whether the contact is predominantly or primarily a contract for the sale of,goodsich case
the UCC would controlld. at 956 (quotindNeilson Bus. Equip. Ctr., Inc. v. Italo V. Monteleone,
M.D., P.A, 524 A.2d 1172, 1174 (Del. 1997alteration in original)Alternatively, “if service
predominates, and the transfer of title to personal property is only an incidental fafatiiee
transaction, the contract does not fall within the ambit of [the UCIKd].{citation omitted)

(alteration in original).
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The Delaware caselaguoted inUtah Lacal Government Trustotes the existence ah
additionalconsideration when applyintpe predominate purpose tefhe Utah Supreme Court
relied on a Delaware Supreme Court ca$eilson Business Equipment Center, Inc. v. Italo V.
Monteleone, M.D., P.A524 A.2d 1172 (Del. 1987), when it adopted the primary purpose test.
Utah Local Govt Tr. 199 P.3d at 956Nelson Business Equipmenmt turn, cites an earlier
Delaware caseGlover School & Office Equipment Co. v. Dave Hall, 1872 A.2d 221 (Del.
Super. Ct. 1977Xloverheld:

Where a mixed contract is involved, it is necessary that the Court
review the factual circumstances surrounding the negotiation,
formation and contemplated performance of the contract to
determine whether the contract is preduantly or primarily a
contract for sale of goods or for servicfsthe cause of action

centers exclusively on the materials portion or the services portion
of the contract, the determination may rest upon that fact.

Id. at 223 (emphasis addedge alsd~oster v. Colorado Radio Corp381 F.2d 222, 226 (10th

Cir. 1967) (analyzing a contract for the sale of both goods andaas and applying the UCC

only to the portion of the contract involving goods). Thus, where a mixed contract contains
provisions that are attributable to eitiee goods pion of the contract or the services portion of

the contact, the provision sued upon can often be the determining factor as to whether the UCC
should be applied or not. If the plaintiff sues on a goods provision, the UCC applies; if thH# plaint
sues on a provision that clearly deals with services, the UCC does not apply.

Here, Southwest asserts breach of contract claims based upon two provisienSales
Agreement: paragraph 9.2 and paragraph 13.1. Paragraph 9.2 is plainly a services provision. It
governs requests for Sekisui to provide onsite training services to Southwest. Paragraph 13.1, on
the other hand, is a goods provision. It provides a warranty for the liner sections supplied by the

Sekisui defendants to Southwest.
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Because the $&s Agreement idistinctly divisible between services provisions and goods
provisions, the court concludes that the provision forming the basis of the claim determines
whether the UCC statute of limitations applies or not. Since the paragrapai® &sbased upon
a services provision, the UCC does not apply and thgesix statute of limitations for written
contracts governs this claim. The paragraph 9.2 claim is therefore med ligr the statute of
limitations becaus&outhwest filedits actionwithin this sixyear period. The paragraph 13.1
warrantyclaim, on the other hand, is based upon a goods provision of the Sales Agreement. Thus,
the fouryear UCC statute of limitations applies to this claim. And since Southwest suekibigei S
defendants more than four years after its breach of contract action accruedatrepghal3.1l
claim is barred by this statute of limitations.

In short, the court dismisses the paragraph 13.1 claim as untimely under the UCC statute
of limitations. But the court find$hat the breach of contract clasmsing undeparagraph 9.2 is
timely andsodenies dismissal as to this claim.

3) Conclusion

The court concludes that Southwest’s claims that the Sekisui defendants btkatcbeds
of the Project Manuandthe November 26, 2009 lettiil as a matter of lawlhe court further
determines that Southwest’s claim that the Sekisui defendants breackgaplarl3.1 of the Sales
Agreement is barred by the UCC statute of limitations. But Southwest’s breach raictofdim
arisng undemparagraph 9.2 of the Sales Agreement is not barred by the applicapéasstatute
of limitations for written contract3.he court, therefore, denies the Sekisui defendants’ motion to

dismiss the breach of contract crossclameause one of 8thwest’s theories survives.
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B. Apportionment of Fault Crossclaim

Salt Lake City asserts three causes of action against Southwest: breadnaat,doreach
of the American Public Works AssociatigAPWA) warranty, and breach of the workmanship
warranty. Sothwest in turn, asserts anapportionment of fault crossclaimgainst Sekisui
Australia, Sekisui Americas, and HydraTecthis crossclainseeks to allocate to these defendants
at least a portion anyliability Southwesmay incurfor Salt Lake City’s breach of contract and
breach of warranty claims.

Southwest’s apportionment of fault crossclaim is based obtdie Liability Reform Act
(LRA), whichpermits a defendant to require the factfinder to allocate damages to other individuals
or entities based upon “the percentage or proportion of fault attributable” to thenalivetuals
or entitiesUTAH CODE § 78B-5-819(1). “Fault” is a defined by th®A to mean

any actionable breach of legal duty, act, or omission proximately
causing or contributing to injury or damages sustained by a person
seeking recovery, including negligence in all its degrees,

comparative negligence, assumption of risk, strict liabibtgach

of express or implied warranty of a product, products liability, and
misuse, modification, or abuse of a product.

Id. § 78B-5-817(2).

The Sekisui defendants argue that the LRA can be used to apportioaniguibr tort
claims, not contract claims. They further assert that because Salt Lake dGtgis against
Southwest are contract clainttie apportionment of fault crossclaim should be dismis3ée
courtagrees

The Utah Supreme Court has explicitly rejected the notion that the LRA can be extended

to “breach of contract actions and actions for breach of statutory duties since thoss alsib

30



involve an ‘actionable breach of legal diityGraves v. N. E. Servs., In845 P.3d 619, 635.10
(Utah 2015) (citation omitted). In so holding, the court reastimesd
[t]he Liability Reform Act is all about tort\wa Perhaps its principle
of “fault” could conceivably be read, in the abstract, to tread into
other legal fields. But we dairead statutes in the abstract. We read
them in context. And given its context we think the better
construction would limit its principle of fault to tortious acts or

omissions, and not to ex{el to breaches of duty rooted in contract
or statute.

Id. Thus, the LRA does not permit the allocation of fault for Salt Lake City’s breaatntriact
claim againsBouthwest.

Similarly, fault for Salt Lake City’s breach of warranty claims against Sowhmay not
be allocated because these causes of action sound in contract. A breach of eeusEndy action
may denote either dadrt-type action”or a“contracttype action."Davidson Lumber Sales, Inc. v.
Bonneville Inv., InG.794 P.2d 11, 14 (Utah 1990)he term “warranty” has been used to describe
tort actiors for strict products liability* 1d; see als@Bylsma v. R.C. Willey#16 P.3d 595, @0n.10
(Utah 2017) (holding that a breach of warranty claim for personal injuries caused bygaallgl|
defective foot massager was functionally equivalent to a strict polialatity claim under the
LRA). A breach of warranty claim can also denote a claim for contract danisyedson Lumber
794 P.2dat 14. In this case, Salt Lake City alleges that Southwest breached the APWA warranty
which guarargedthat “all work will be in accordance with the Contract Documents and will not

be defectivé and the workmanship warranty, whigrarranted “against any shortcomings in the

*The LRA lists ‘breach of express or implied warranty of a product” as an example of a cause of
action for which fault may bellocated.UtaH CoDE § 78B-5-819(1).However, gven the Utah
Supreme Court’s pronouncemen@@navesthat the LRA applies only to tort claims, this reference

to a breach of groductwarranty claim must be limited ttort-type” breach of warranty claisn

that are akin tatrict products liabilityclaims
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workmanship.” These two warranties relate to workmanship, not produmis,the breach of
warranty claims based upon these warranties cannot be interpreted as torkilaitmslaims for

strict products liality. Instead, these breach of warranty claims seek contract damages for an
alleged failurgo provide effective workmanship. Because these breach of warranty claims sound
in contract, the LRA does not permit Southwest to allocate fault for these otaartkitd party.
SeeGraves 345 P.3cat 635 n.10.

The court, therefore, grants the Sekisui defendants’ motion to dismiss thé@ilotéault
crossclaim.

C. Indemnification Crossclaim

Finally, Southwest asserts an indemnification crossclaim against SekisulfSekisui
Americas, and HydraTecHIn actions for indemnity, courts universally require proof of three
elements: (1) the payor (prospective indemnitee) must discharge a legatiohlthe payor owes
to a third person; (2) the prospective indemnitor must also be liable to the tlsioth;pend (3) as
between the claimant payor and the prospective indemnitor, the obligation ought to be eischarg
by the indemnitaf Perry v.Pioneer Wholesale Supply C681 P.2d 214, 218 (Utah 1984).

The Sekisui defendants argue that the court should dismiss the indemnificaisciaim
because a provision of the Salagreementrequires Southwest to indemnifhe Sekisui
defendantslt provides:

The Buyer [Southwest] shall hold harmless and indemnify the Seller
[the Sekisui defendants] its officers, employees and agents from and
against any claims, demands, or causes of action whatsoever,
including without limitation those arising on account of any injury
or death of persons or damage to property caused by or arising out

of or resulting from the exercise or practice of the license granted
hereunder by the Buyer.
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The court disagreesith the Sekisui defendants’ reading of the indemnificatianse While this
provisionmay require Southwest to indemnify the Sekisui defendants from liability, it does not
prohibit the reverse scenario: a claim that the Sekisui defendants should indemnifyeSauithes
Sales Agreemens silent on tle questiorof whether the Sekisui defendants can be required to
indemnify Southwest. The court concludénereforethat the terms of the Sales Agreement do not
bar the indemnification crossclaim and denies the Sekisui defendants’ motion tesdismni this
ground.
D. Conclusion
The court denies the motion to dismissthe extent that the Sekisui defendants seek
dismissal of the breach of contract and indemnification crossclaimscaine grantghe motion
to dismiss to the extent that the Sekisui defendsed& dsmissal of theapportionment of fault
crossclaim
[I. MOTIONS TO CERTIFY QU ESTIONS TO THE UTAH SUPREME COURT

Both Salt Lake City and Southwesisofiled motions to certify to the Utah Supreme Court
guestions regarding the appropriate statute of limitations to apply to the breachamitywdaims
andbreach of contract crossclaims in this case. Salt Lake&2jtyests that the following questions
becertified:

1. Is Utah Code Ann. § 78B-225(3)(a) a statute of limitations?

2. If Utah Code Ann. &8B-2-225(3)(a) iiot astatute of limitationswhat statute of
limitations governs the breach of express warranty claims of an owner of an
improvement to real property against the manufacturers of a product incorpotated i
that improvement?

Southwest requests that a single question be certified:
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1. Is Utah Code Ann. §8B-2225(3)(a) the sole limitations and repose period to be
applied to actions described thereinsbould courts apply other applicable statutes of
limitations along with it?

The court denies the motions to certify these questions to the Utah Supreme Court.

First, the motions to certify are untimel§ekisui Australia, Sekisui Americas, and
HydraTet arguedn their first motions to dismisthat the fouyear UCC statute of limitations
should be applied t8alt Lake City’s breach of warranty clanThe Sekisui defendants also raised
a similar statute of limitations issuethmeir first motion to disniss Southwest’breach of contract
crossclaim. Instead of asking this court to certify questions of law regardiagpghapriate statute
of limitations to apply to the claims and crossclaims, both Salt Lake City and Seutrgeed
that the court shouldule in their favor and apply the sixear limitations period found ibltah
Codesection78B-2225(3)(a) Only after the court interpreted the relevant statutes and ruled
against them did Salt Lake City and Southvesstthis court to certify to the Ut&upreme Court
the same questions thiegdasked this court to decidEhe appropriate time to request certification
was before this court ruled on the statute of limitations question. Litigants may nbisaséurt
to decide an issue and then ask fotifteation only after receiving a dippointinganswer.See
Am. Natl Prop. & Cas. Co. v. McNeel\No. 1:16CV7DAK, 2016 WL 8787293, at *1 (D. Utah
Nov. 22, 2016)"“A party cannot assert that Utah law is clear on an issue and then seek redress
from another court when it receives an unfavorable rulingtah ex rel. Div. of Forestry, Fire &
State Lands v. United Staje&&35 F. Supp. 2d 1319, 1324 (D. Utah 2004)he proper time for

this motion[to certify] would have been at the time the court was considering the panigsns
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Second, the motions to certify do not pose questions on unsettled areas of Utah law. Under
Rule 41(a) of the Utah Rules of Appellate Procedure, the “Utah Supreme Court may answe
guestion of Utah law certified to it by a court of the United States when requesteatbydsush
certifying court acting in accordance with the provisions of this rule if tte of the law of Utah
applicable to a proceeding before the certifying court is uncéridie.first question proposed by
Salt Lake City is whethddtah Codesection 78B-2-225(3)(ajvhich ties its sixyear limitations
period to “the date of completion of the improvement or abandonment of constfustestatute
of limitationsor a statute of reposk examining a predecessor to this stathe,Wtah Supreme
Court held thathe limitations period tied to the completion or abandonment of a construction
projectwas a statute of repos€raftsman Builder’s Supply, Inc. v. Butler Mfg. C®74 P.2d 1194,
12@ (Utah 1999) (“Because these periods start to run on the date of completion or abandonment
of the improvement without regard to the ‘occurrence of an injury that gives riseats@ of
action,’ they are statutes of repose.” (citation omijtetus, itis settled that a limitations period
tied to completion or abandonment of an improvemsuath assection 78B2-225(3)(a) is a
statute of reposé&eeGables & Villas at River Oaks Homeowners Ass’n v. Castlewood Builders,
LLC, 422 P.3d 826, 828 (Utah 2018) (referring to Utah Code sectior2 Z25(3)(a) as a statute
of repose)Willis v. DeWitf 350 P.3d 250, 253 (Utah Ct. App. 2015) (holding that Utah Code
section 78B-2-225(3)(a) is a statute of repose).

The second question proposed by Salt Lake-Citfich statute of limitationshould be
appled to a written warranty on goodscorporated into an improvement to real propefhas
also been settled by the Utah Supreme CtuRerry v. Pioneer Wholesale Supply (881 P.2d
214, 216 (Utah 1984), a subcattor asserted breach of warranty claims against a wholesaler and

a manufacturer, alleging that doors that the subcontractor had installedetiGaincenter were
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defective.The Utah Supreme Court held that the breach of warranty claims based upon the
installed doors wregoverned by the UCC statute of limitations rather than the general statute of
limitations for written contractsld. (“[W]here the Uniform Commercial Code sets forth a
limitation period for a specific type of action, this limitation colgraver an older, more general
statute of limitations).

Southwest’s proposezkrtificationquestion sidesteps the issue of wheteation 78B2-
225(3)(a)is a statute of repose or a statute of limitations and asks instead whether tng/the
limitations period that should be applied to its breach of contract crosscldimugh the Utah
Supreme Court has notldressedhis question, the Utah Legislatuhas.Subsection (9) of this
statute states that “ftis section does not extend the period of limitation or repose otherwise
prescribed by law or a valid and enforceable contréatother words, if a shorter limitations
period is “otherwise prescribed by law,” courts must apply the shorter lionisgieriod in addition
to section 78B-2-225(3)(a).

In short, the court denies both Salt Lake City’s and Southwest’s motions to ceréifisbec
they are untimely and because they do not present legatiquesons.

CONCLUSION AND ORDER
The court orders as follows:

1. The court GRANTSSekisui Australia’s motion to dismifise causes of action asserted
against it in Salt Lake City’s Second Amended Complaint. [Do8RgtDismissal is
with prejudice.

2. The court GRAN'S Sekisui Anericas’motion to dismiss the causes of action asserted
against it in Salt Lake City’s Second Amended Complaint. [Do¢RétDismissal is
with prejudice.
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3. The court GRANTSHydraTech’smotion to dismiss the causes of action asserted
against it in Salt Lake City’s Second Amended Complaint. [DockétCsmissal is
with prejudice.

4. The court GRANTS IN PART AND DENIES IN PARSekisui Australias and Sekisui
Americas’motion to dismisghe crossclaims asserted against them in Southwest’s
Amended Crosscomplaint. [DockE@5.] The courfgrantsthe motion to the extent that
the Sekisuidefendantsseek dismissal of the apportionment of fault crossclaim.
Dismissal is with prejudicéd he courtdeniesthe motion tolie extent thathe Sekisui
defendantseekdismissal of théreach of contract and indemnification crossclaims.

5. The court DENIES Salt Lake City’s and Southwest’s motions to certify questions to
the Utah Supreme Court. [Docket 93, 121.]

DATED Septembe6, 2019.

BY THE COURT .
Jill N. Parrish

United States District Court Judge
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