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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

SALT LAKE CITY CORPORATION;

Plaintiff; MEMORANDUM DECISION AND
ORDER GRANTING HYDRATECH’S
V. MOTION TO DISMISS AND GRANTING

IN PART AND DENYING IN PART
SEKISUI SPR AMERICAS, LLC; SEKISUI | SEKISUI'S MOTION FOR JUDGMENT

RIB LOC AUSTRALIA PTY LTD.; ON THE PLEADINGS
SOUTHWEST PIPELINE AND

TRENCHLESS CORP.; SAFECO CaseNo. 2:17¢€v-01095INRPCMR
INSURANCE COMPANY OF AMERICA,

INC.; HYDRATECH ENGINEERED District Judge Jill N. Parrish

PRODUCTS, LLC; and DOES-10;

Defendants.

Salt Lake City Corporation hired Southwest Pipeline and Trenchless Corporation
(Southwest) to rehabilitate a sewer line. Southwest used components supfeddsoy Rib Loc
Australia Pty Ltd. (Sekisui AustraliaSekisui SPR Americas, LLC (Sekisui Amerigaand
HydraTech Engineered Products, LLEydraTech)to complete the project. Salt Lakeity
subsequentlgued Southwest, Sekisui Australia, Sekisui Americas, and HydraTechngltegt
the rehabilitated sewer line was leaking. Southwest tiledsclaimsagainstSekisui Australia,
Sekisui Americas, and HydraTecfor breach of contract, apportionment of fault, and
indemnification.

Before the courts HydraTech’s motion to dismiss Southwest’s crossclaims against it and
Sekisui Australia’s and Sekisui America’s (the Sekisui defendantsipmfur judgment on the

pleadings on Southwest’s crossclaims against thedk Nos.149, 152.The court GRANTS
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HydraTech’s motion to dismiss and GRANTS IN PART and DENIES IN PART the Bekis
defendants’ motion for judgment on the pleadings.

BACKGROUND

Salt Lake City requested bidis rehabilitate a sewer linky installing a liner within the
existing pipe. This “trenchless” method of rehabilitating the sewer line avoidsetddaméig up
and replacehe pipe. Southwest won the bidekisui Australisand Sekisui Americasold their
proprietary liner product to Southwest for use in the project. HydraTech supplied joini®tha
used to connect and seal the sections of pipe liner.

Sometime in late 2012, Southwest finished the sewer line rehabilitation paopeshalt
Lake Citybegan to usdhe rehabilitated linto transport sewage to a treatment pl@mt December
17, 2012the citysent a letter to Southwest. The letter stated that on November 29520t123ke
City hadtested the rehabilitated section of sewer line and had discovered “a significamiashef
leak in the liner.” The letter stated that the defect was “allowing 1.0 to 1i6muthllons per day
.. . groundwater infiltration with extremely high total dissolved solids . . . into the pip€line.”
letter demandethat Southwest “correct the defective work” by February 28, 2013. Over the next
two and a half years, Southwest and the city formulated a number of plans to fix the leaks and
Southwest made one unsuccessful attempt to repair the sewer line. On June 22, 2015stSouthwe
declined to make any further plans to repair the sewer line.

On May 10, 2017, Salt Lake City su&kkisui Australiaand Sekisui AmericasOn
November 8, 2017, the city amended its complaint to add claims against Southwest and
HydraTech. Meanwhile, Southwest sugekisui Australia and Sekisui Americas October 2,

2017. Thatlawsuit was consolidated with crossclaims that Southine$asseted in this lawsuit.

On December 7, 2018, Southwest filed its operative crosscomplaint against the Séknslarde
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and HydraTechSouthwesassertedrosglaims for breach of contract, apportionment of fault, and
equitableindemnification againghe acossdefendants

The courtsubsequentlgranted motions to dismisdl of Salt Lake City’s claims against
the Sekisui defendants and HydraTech on statute of limitations grdurelsourt alsalismissed
Southwest’'sapportionment of faulcrossclaimand dsmissed in part its breach of contract
crossclaimagainst the Sekisui defendants.

HydraTecmow movedo dismiss Southwest’s crossclaims agairfstribreach of contract,
apportionment of fault, and indemnification. The Sekisui defendaat®for a judgnent on the
pleadings on what remains of the breach of contract crossclaim andehaification crossclaim
against them.

LEGAL STANDARDS

Dismissal of a claim under Rule 12(b)(6) of the Federal Rules of Civil Proceslure i
appropriate where the plaintiff fails to state a claim upon which relief can besdyrévthen
considering a motion to dismiss for failure to state a claim, a taccept[s] as true all well
pleaded factual allegations in the complaint and view[s] them in the light mosaliédo the
plaintiff.” Burnett v. Mortg. Elec. Registration Sys., Inc., 706 F.3d 1231, 1235 (10th Cir. 2013).
“To survive a motion to dismiss, a complaint must contain sufficient factua¢mnaticepted as
true, to ‘state a claim to relief that is plausible orfatse.” Ashcroft v. Igbal, 556 U.S. 662, 678
(2009) (citation omitted)The complaint must allege more than labels or legal conclusion and its
factual allegations “must be enough to raise a right to relief above thdatpeclievel.”Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007).
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Courts apply this same standard to a motion for judgment on the pleadings under Rule

12(c).Brown v. Montoya, 662 F.3d 1152, 1160 n.4 (10th Cir. 2011).
ANALYSIS

HYDRATECH'S MOTION TO DISMISS

A. Breach of Contract

Southwest’s crosscomplaiatiegesthat HydraTech had warranted that its product would
perform properly if installed in the Salt Lake City sewer line refurbishmenégirdpouthwest
asserts that HydraTech breached this warraptsupplyingdefectiveparts.

For the same reasons stated in the court’s sismissing Salt Lake City’s breach of
contract claimsiECF No.71 at 15-24andECF No.136 at 4-19,HydraTech argues that the breach
of contract crossclaim against it should be dismissed becautiergst filed the crossclaim after
the statute of limitations had ru@n December 17, 2012, Salt Lake City notiffeduthwesthat
the refurbished sewer line had a significant lealydraTech asserts that this notice triggetres
four-year statute ofifnitationsfound inthe Utah Uniform Commercial Code (UC&ee UTAH
CODE § 70A2-725(1).According to HydraTechhis statute of limitations ran befoB®muthwest

initiated its breach of contract countercl&gm.

1n its answer to Salt Lake City’s complaint and in its countercomplaint against thfeatithwest
acknowledged that received notice of the leak on this date.

2 Southwest sued the Sekisui defendamrs October 2, 20171t filed a crossclaim against
HydraTech in this lawsuit on May 4, 2018. Southwest then amended his crossclaims to include a
breach of contraatros€laim against HydraTech on December 7, 2018. Because all three of these
dates are morthan four years after December 17, 2012, the court need not decide whether the
breach of contractros€laim against HydraTech relates back to eitherfiliveg of the initial
crossclaimsor the filing of theanitial lawsuit against the Sekisui defendants.
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Southwest argues that its breach of contract counterclaim is timely forasonse First,
Southwest asks the court to reconsider its prior rulings that thg¢dantJCC statute of limitations
applies tothe breach of contract claims asserted in this.@Gsuthwest argues that the -giear
period of limitations found ithe improvements to real property statue should be appbésad
This statue provides’An action by or against a provider [any legal entity contributing to the
construction of an improvement] based in contract or warranty shall be commenoiedsixit
years of the date of completion of the improvement or abandonment of construdtiem CoDE
§ 78B-2-2258)(a) (20128 Focusing exclusively on subsections (2) and (3Xhié statute,
Southwest argues that this sigar statute of repose is the only limitations period that the Utah
Legislature intended to apply to construction defect cases.

If the statute consisted of only the language in subsection (BHd)apsSouthwest would
have a compelling argument. But Southwest completely ignores subsection (9) of the
improvements to real property statute, which staféBis‘section does not extend the period of
limitation or repose otherwise prescribed by law or a valid and enforceableattntd.

§ 78B-2-225(9)This subsection was the linchpin of the court’s previous rulings that thgdaur

UCC statute of limitations-i.e., a “period of limitation or repose otherwise prescribed by law’—

also applied to the breach of contratdims and crossclaims at issue in this case. Because
Southwest does not address the language of subsection (9), it has not convinced the court that its
prior rulings on this issue are eneous The court concludes that the UCC statute of limitations

apples to the breach of contract crossclaim against HydraTech.

3 An amended version of this statute went into effect on May 12, 2020. The court cites the versi
of the statute in effect when the breach allegedly occurred.

5
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Second,Southwest argues that dismissal of the breach of contract crossclaim is not
appropriate because there is a question of fact as to when the crossalaed.@umtingBrigham
Young University v. Paulsen Construction Co., 744 P.2d 1370, 1373 (Utah 198if)contends that
“[i]n construction contract cases, an ovwsalaim of defective construction against a general
contractor is generally considered to accrue on the date that constructorpieted.”Southwest
assertghat there is a dispute as to when the sewer line rehabilitation project wastednapie,
therefore, the court may not resolve the statute of limitations issue at thigfstiagditigation.

But the general principle outlined Brigham Young University does not apply her€irst,
this general principle was articulated in the contexa ofaim brought by a landowner against a
general contractor. In this case, a general contractor is asserting a claim agasuogiplier of a
component used in a construction project. Sec@&nidjham Young University does not apply
because that case divolve or interpret the UCC statute of limitations. This statute contains a
provision that specifically addresses when a claim govempelde UCC accrues:

A cause of action accrues when the breach occurs, regardless of the
aggrieved party’s lack of knowledge of the breach. A breach of
warranty occurs when tender of delivery is made, except that where
a warranty explicitly extends to future performance of the goods and
discovery of the breach must await the time of such performance the

cause of action accrues when the breach is or should have been
discovered.

UTAH CoDE 8§ 70A-2-725(2). B statute, Southwest’s crossclaim accrued eithen wativery of
the joint seals or, if the claim is based upon an explicit warranty of future perfmemanen the
breach was or should have been discovered. This accrual provision trumps the geesrahstat
found inBrigham Young University.

On December 17, 2012, Salt Lake City notified Southwest that the refurbished sewer line

hada significant leak. The city stated that it expected Southwest to remedy thenprabléhe
6
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court discussed in its prior ruling;CF No.136 at 1319, this knowledge triggered a duty to
investigate whether the leak was caused by defective parts supplied by HydBséddhcris v.
Sculptured Software, Inc., 24 P.3d 984, 990 (Utah 2001)[A]ll that is required to trigger the
statute of limitations is sufficient iafmation to put plaintiffs on notice to make further inquiry if

they harbor doubts or questions.”). Southwest has not pled any facts suggesting that such an
investigation would not have revealed HydraTech’s potential liability foletiles.See Berneau v.

Martino, 223 P.3d 1128, 11385 (Utah 2009) (“[B]efore a statute of limitations may be tolled

.. ., the plaintiff must make an initial showing that he did not know nor should have reasonably
known the facts underlying the cause of action in time tooreddy comply with the limitations
period.”). Thus, even assuming that HydraTech made an explicit warranty of future performance
Southwest has not carried its burden of showing that it should not have discovered HydraTech’s
alleged breach of the warrarggon after ireceivednotice of the leak.

Accordingly, the court concludes that the fgear UCC statute of limitation ran before
Southwest filed its breach of contract crossclaim. The court dismissesassslaim Because
Southwest has alreadyad an opportunity to amend its crossclaims in light of the court’s prior
ruling on the Sekisui defendants’ nearly identical statute of limitations argunttemtourt finds
that leave to amend would be futile. Therefore, dismissal is with prejudice.

B. Apportionment

Southwest also asserted a crossclaim for apportionment of fault pursuaatisd_tdibility
Reform Act(LRA). See UTAaH CoDE 8§ 78B-5-819In this crossclaim, Southwest seeks to allocate
to HydraTech liability for the claims Salt Lake City has asserted against Setithwe

Salt Lake City assextithree causes of action against Southwest: breach of contract, breach

of the American Public Works Association (APWA) warranty, and breacheofMorkmanship
7
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warranty.The court has already ruled that @fllthese claims sound in contra€CF No.136 at
31-32.But the Utah Supreme Court has explicitly rejected the notion that the LRA can be éxtende
to “breach of contract actions and actions for breach of statutory duties since tims asb
involve an ‘actionable breach of legal dutyGtavesv. N. E. Servs., Inc., 345 P.3d 619, 635 n.10
(Utah 2015) (citation omitted). In so holding, the court reasoned that

[t]he Liability Reform Act is all about tort law. Perhaps its principle

of “fault” could conceivably be read, in the abstract, to tread into

othe legal fields. But we don't read statutes in the abstract. We read

them in context. And given its context we think the better

construction would limit its principle of fault to tortious acts or

omissions, and not to exten[d] to breaches of duty rootedntract
or statute.

Becausehe LRA does not permit the allocation of fault for Salt Lake Cdgistract clairns
against Southwesthe court dismisses the allocation of fault crossclaim against Hydrallleish.
legal impediment renders any amendnfatite. Accordingly,dismissal is with prejudice.

C. Indemnification

Finally, Southwest asserts a crossclaimefguitableindemnification against HydraTech.
Southwestssertghat any obligation that it may owe to Salt Lake City should be discharged by
HydraTech.

HydraTech moves to dismiss the equitable indemnification crossclaim, arguing tha
Southwest cannot satisfy all of the elements of suclaien. “In actions for indemnity, courts
universally require proof of three elements: (1) the payor (prospective indehmitsedischarge
a legal obligation the payor owes to a third person; (2) the prospective indemnitor must also be
liable to the third person; and (3) as between the claimant payor and the prospectivatandem

the obligation ought to be discharged by the indemniker.fy v. Pioneer Wholesale Supply Co.,
8
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681 P.2d 214, 218 (Utah 1984JydraTech contendwhat Southwest cannot satisfy the second
element of this test because HydraTech (the prospective indemnitor) is leotdi&talt Lake City
(the third person)Thecourt dismissed all of Salt Lake Cityckaims against HydraTech on statute
of limitationsgrounds, precluding any liability on the part of the prospective indemnitor.
Southwest does not contest that HydraTech cannot be liable to Salt Lake Cinad lhste
argues that it can satisfy the second element of the equitable indemnificatseiagroso long
as it can show HydraTech owed a duty to Salt Lake City, regardless of whethgy lretullbeen
extinguished by the statute of limitations. Southwest relies upon a single sentence foutahin a
Court of Appeals opinion:Under the second elemeof equitable indemnity, there must be
sufficient facts in the record to support the finding that Galbraith & Green [the ptgpe
indemnitor]owed a duty to Welch[the third party]’ Salt Lake City Sch. Dist. v. Galbraith & Green,
Inc., 740 P.2d 284, 288 (Utah Ct. App. 1987) (emphasis added).
Southwest’s argument is unpersuasiMee Utah Supreme Coustated that liability, rather
than the existence of a duty, is required to satisfy the second element of tRertgs681 P.2d
at 218 The Utah Court of Appeals cannot override the Utah Supreme Court. Taken in context,
moreover, it is clear that the court of appeals did not hold that the existence of a thetphsence
of liability, is sufficient tosatisfy the second element of equitable indemnificatioGalbraith &
Green, the district courhadfound that the defendant was liable for equitable indemnificati¢.
P.2dat 287. On appeal, the defendant argihedl the second element of equitable indemnification
was not met because it could not be liable to the third party as it did not owe a duty to the third
party.Seeid. at 288. Thusyhen it statedhat “there must be sufficient facts in the record to support

the finding that Galbraith & Green owed a duty to Welthe Utah Court of Appealsas merely
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framing the issue before itd. The court of appeals did not hold that that the existence of a duty
by itself,is sufficient to satisfy the second equitable indemnification element.

Because HydraTech cannot be liable to Salt Lake City, Southwest cannot presedhe
element of its equitable indemnificatiamossclaim. The court dismisses this crossclaim with
prejudice.

Il. THE SEKISUI DEFENDANTS MOTION FOR JUDGEMENT ON THE
PLEADINGS

A. Breach of Contract
1) TheCourt’s Prior Order on the Sekisui Defendant’s Motion to Dismiss

Southwest asserted a breach of contract crossclaim against the Sekisui defalhegnts
that theyviolatedtwo provisions of a licensing agreement between the parties: (1) section 9.2,
which permitted Southwest to request additional installation training from theuSdefendants
and (2) section 13.1, which warranted that the liner sections purchased by Southwest woeld be fre
from defectsln a prior motion, he Sekisui defendants moved to dismiss the breach of contract
cros€laim on statute of limitations grounds.

One of the issues in the prior motion was whether Southwest’s breach of contract
crossclaim was governed by the fg@arUCC statute of limitationsdr a claim based otontract
for the sale of goods or whether gressclaimvas governed by the spear statute of limitations
for a claim based on a written contract for servicéise court determined that the licensing
agreement was laybrid contractfor both goods and servicaadnoted thain a similar context
the Utah Supreme Court had adopted the primary purpose test to determine thef mahiytarid
transaction In Utah Local Government Trust v. Wheeler Machine Co., 199 P.3d 949, 95(0Jtah

2008),a city entered inta hybrid contract for goods and servicegh a contractor. The contract

10
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requiredthe contractorto providetwo diesel generatorsd installation and testing servicés

the equipmentld. The city sued the contractor after one of the generators caught fire, damaging
the city’s building and equipmeritd. at 956-51.The district court granted summary judgment in
favor of the contractor, and the city appealet.at 951.The questionpresented tdhe Utah
Supreme Court weawhether the city haaisserted a product liability cause of action governed by
the twayear statute of limitations for such a claild. More specifically, thessuewas ‘whether

a transaction that includes both a tangible item and a service will leitessathe sale of a product
under thgProducts Liability]Act.” 1d. at 952.

The Utah Supreme Court held that gredominanpurpose test was ttaopropriate tool
for determiningwhethera hybrid transaction for goods and services constitutecdtee of a
productthat would support a product liability claiha. at 952-57. F ahybridtransaction primarily
concerned a product, a cause of action for injury to property caused by the ivansasta
product liabilityclaim. 1d. at 956-57.1f the hybrid transaction primarily concerned a service, the
resulting cause of action was reoproduct liability claimld. The Utah Supreme Court remanded
the case for a determination of whether products or services predomireateghaction for the
purchasend installation of the diesel generatdds.at 956.

The Utah Supreme Court relied on a Delaware Supreme CourtNaksen Business
Equipment Center, Inc. v. Monteleone, 524 A.2d 1172 (Del. 1987), when it adopted the primary
purpose tesh Wheeler. Id. Neilson, in turn, cites an earlier Delaware caSkver School & Office
Equipment Co. v. Dave Hall, Inc., 372 A.2d 221 (Del. Super. Ct. 197GJover held:

Where a mixed contract is involved, it is necessary that the Court
review the factual circumstances surrounding the negotiation,
formation and contemplated performance of the contract to

determine whether the contract is predominantly or primarily a
contract for sale of goods or for servicd$.the cause of action

11
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centers exclusively on the materials portion or the services portion
of the contract, the determination may rest upon that fact.

Id. at 223.

Relying uporGlover and a Tenth Circuit case that appithe UCC only to the portions of
a contract that dealtith goods in a hybrid contradtoster v. Colorado Radio Corp., 381 F.2d
222, 226 (10th Cir. 1967), this court ruled in its prior order thatglaintiff sues on a goods
provision, the UCC applie8ut if aplaintiff sues on a servicgsovision of a hybrid contract, the
UCC does not apphAccordingly, the courfound that the sixyear generabreach of contract
statute of limitations applied to section @Pthe licensing agreement because it wasraices
provision and that the foyrearUCC statute of limitationspplied to section 13.1 because it was
a goods provision. Because Southwest filed its complaint more than four yeaisshiould have
known about its breach of contract claims, the court dismissed Southwestsn sg8til
croslaim. But since Southwest asserted its claims within thgesax statute of limitations, the
court denied the motion wismissthe section 9.2 crossclaim.

The Sekisui defendants now move for a judgment on the pleadings for the remaining
section 9.Zros€laim. They argue that this court erred when it determined that Utah laireckqu
it to apply the UCC statute of limitations to only part of the licensing agreemenSékisui
defendants assert that Utimiilows the ondaw approach adopted by most courts, whiedjuires
the court to apply the UCC to the entire contract if it is predominately a contract for gheys
further contend that because the licensing agreement is predominately at donigaods, lhe

breach of contract crossclaim should be dismissed in its entirety

4 Southwest asserts that the court should not consider the Sekisui defendants’ dogoaess it
is an unwarranted motion for reconsideration under Rule 5g¥ervants of Paraclete v. Does,
12
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2) One Law Approach vs. Gravamen Approach

Courts generally follow one of two main approaches to applying the UCC to hybrid
contracts for goods and servic€le majority of courts have adopted tmedaw approach, which
applies the UCC to the entire contract if it is predominately a contragbtats. If, on the other
hand, the contract is primarily for services, the common law controls the ¢cohCasMERCIAL
LAwW AND PrRACTICE GUIDE  3.02[1][d][ii] (2019).Some courts, on the other hand, have applied
the gravamen test, whigiermits a court tapplythe UCC to disputes concerning a goods portion
of a hybrid contract and the common law to dispatecering a services portion dlfie contract.
Id.; Foster, 381 F.2cat 226.

In its order on the Sekisui defendants’ prior motion to dismiss, the court esse piidikyga
the gravamen test. The Sekisui defendaatgurge the court to change coueswluse theonefaw
approach to determine which statute of limitatisheuld be applied to the entire contradiey
cite a number of cases from other jurisdictions applying the one-law approachitbdoytiracts
and argue that the court should likewise apply thie here Southwest asserts that the court
correctly reasoned fromBaker that it was more appropriate apply the gravametest

The court agrees with the Sekisui defendants that it should have applied ilasvone
predominant purpose test to determine the proper statute of limitations to apply to Staithwes
breach of contraatroslaim. Both theWheeler opinion and the languagé the UCC statute of

limitations suggest that Utah follows the da approach.

204 F.3d 1005, 1012 (10th Cir. 2000). But Rule 59(e) apbliesto postjudgment motions. No
judgment has been entered in this case. Prior to judgment, the court may revisihesiidas
previously ruled upon in earlier stages of the litigatRimbert v. Eli Lilly & Co., 647 F.3d 1247,
1251 (10th Cir.2011) (“[D]istrict courts generally remain free to reconsider their earlier
interlocutory orders.(citation omitted)).

13
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First, theWheeler opinionindicates that the Utah Supreme Court would apply one statute
of limitations to the licensing agreemexttissue herélhe Wheeler courtaddressedraanalogous
issue: whether to apply the product liability statute of limitations to the claim assertezl diyth
for damages caused byieselgeneratofire. 199 P.3dat 950-52. he Utah Supreme Court held
that the predominanpurpose tesgovernedwhether the city’s claimwas subject to thproduct
liability statute of limitation®r not Id. at 95257. On remangdthe district court was required to
decide whether the sale of the diesel genesator the installation and testing services
predominated #transaction betweehe city and the contractdd. at 956. If the sale of products
predominated, the product liability statute of limitations would apply to the city'seesguse of
action. If the sale of services predominated, another statute of limitations wouid appl

The Utah Supreme Court could have adopted a differentrridneeler that would have
split the city’s cause of action in tweapplying the product liability statute of limitations to the
extent that the city asserted that a defective product caused the fire and ap@ygenéral
negligence statute of limitations to the extent that the city asserted that negligaddyede
savices caused the fire. Instead, that céwaid that a single statute of limitations should govern
the cause of action depending on whether goods or services predominateaddnlying
transactionThus, althougWheeler applied the predominant purpose test in the context of a tort
claim for either product liability or general negligence, that case indicatethéhdtah Supreme
Court would apply a similar od@w approach to determine the proper statute of limitations for a
contract claim.

The languag®f Utah’s UCC statute of limitations alssupports the ontaw approach.
This statuteprovides “An action for breach of any contract for sale must be commenced within

four years after the cause of action has acciudthH CoDE 8 70A-2-725(1). he UCC defines a
14
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“contract for sale,” as a contract for the present or future sale of ggemdisl. § 70A-2-1061).
Notably, the UCC statute of limitatiorfecuses on the contract as a whole rather than upon
individual provisions of a contradt.does nostate that it applies to an action for breach of a sales
clause of a contrarit applies to the entire contract so long as it is a contract for the sale of goods.
When a contract contains both goods provisions and service provisions, the method for
determining whther it is “contract for sale,” within the meaning of the UCC, igtieelominant
purpose testSee Wheeler, 199 P.3cht 9%5-57.

The court, therefore, determines that Utah law requires the applicationprétt@mminant
purpose test to determine whether the fgpear UCC statute of limitations applies to all of
Southwest’s breach of contract crossclaim or whether the genesaagixstatute of limitations
applies to the entire crossclaim.

3) Application of the PredominaRturpose Tesh a Motion for Judgment on the
Pleadings

The Sekisui defendants argue that ltbensingcontract is predominately for gooddut
the court concludes that this caseit may not resolve # predominat purposdest on a motion
for judgment on the pleadings.

When applying the predomina purpose test, courts mustreView the factual
circumstances surrounding the negotiation, formation and contemplated performance of the
contract to determine whether the contagiredominantly or primarily a contract for the sale of
goods:! Wheder, 199 P.3dat 956 (quotingNeilson, 524 A.2dat 1174).Thus, under Utah law,
courts must consider facts outside of the four corners of the contrdetdomine its primary
purpose, inluding the circumstanced the contract’s negotiation, formation, and performance.

Neilson, the Supreme Courbf Delawarecase quoted bywheder, confirms that this test

15
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incorporates questions of fadhe Nielsen courtuphelda district court’s'factual conclusion’that
a hybrid contractwas predominately for goods under a substantial evidence standard of review.
524 A.2dat 11B-74.

In resolving a motion for judgment on the pleadings, the court may corwmitiethe
well-pleacedfacts of the complaint. But the allegations of Southwest’s crosscomgbdanat paint
a full picture of the formation and performance of the licensing agreement. Southeget iall
its crosscomplaint “The Sekisui License Agreement and agreements batwgekisui
Americas/Sekisui Australia and Southwest were intended by the parties to lzilpriam
agreement for the pipeline restoration and renovation method, system, process andggchnol
construction services and pipeline renovatistoration [sichnd not primarily sale of a product.”
But aside from this summary allegation, there is little factual cootaxterning the negotiation
and formation of the contract. Perhaps most importantly, neither the allegatioriee of t
crosscomplaint nor the contract documents provided to the’tate the full cost of the goods
sold to Southwest or the full cost or value of the training services provided to it. Whiskey
information,the court cannadeterminavhether goods or services predominate atstaige of the
proceedings.

4) Conclusion
Because thessue of whether the foyear UCC statute of limitations or the sigar

general breach of contract statute of limitations cannot be resolved, the courfjutigmesnt on

5 The licensing agreement consists of five documents: (1) the Customer Speunifis &nd
Conditions, (2) the General Terms and Conditions for Sales and Delivery, (3) théR3lobd.ist

for Rehabilitation Materials, (4) the Charge List for Training and Tech&uapport, and (5) the
Purchase Contract Proposal. The Sekisui defendants have only provided the first twantkocume
to the cour.
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the pleadings as to Southwest’s section 9.2 breach of contract crossclaiminranghéecause
the court has reconsidered its application of the predarnapose test, the court decides that it
should not have dismissed Southwest’'s section 13.1 breach of contract crosskaicauft
reinstates this crossclaim and the parties may conduct discovery regardiectitre £3.1 claim.

B. Indemnification

Southwestalso asserted a crossclaim fequitableindemnification against the Sekisui
defendantsunder this crossclaim, it contentifatany obligation that it may owe to Salt Lake City
should be discharged by the Sekisui defendants.

“In actions for indemnity, courts universally require proof of three elements: (patioe
(prospective indemnitee) must discharge a legal obligation the payor owes to a third (@rson;
the prospective indemnitor must also be liable to the third person; and (3) as betwésmtre c
payor and the prospective indemnitor, the obligation ought to be discharged by the indemnitor.”
Perry v. Pioneer Wholesale Supply Co., 681 P.2d 214, 218 (Utah 1984). Southwest cannot satisfy
the second element of the equitable indemnity test because the Sekisui defeimelanisiective
indemnitors) are not liable to Salt Lake City (the third person). The court maissksl 8 of Salt
Lake City’s claims against the Sekisui defendants on statute of limitatiomsdy, precluding any
liability on the part of the prospective indemnitof$wus, br the same reasons that the court
dismisses Southwest’s equitable indemnificatiomssclaim against HydraTech, the court grants
judgment on the pleadings as te ihdemnificatiorcrossclaimagainst the Sekisui defendants.

CONCLUSION AND ORDER

The court orders as follows:
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(1) The court GRANTSHydraTech’s motion to dismisSouthwest’s crossclainegainst
it. ECF No. 149. Dismissal is with prejudice.

(2) The court GRANTS IN PART and DENIES IN PART the Sekisui defendantsbmot
for judgment on the pleadings. ECF No. 152. The court grants judgment on the
pleadings for Southwest’s indemnification crossclaim. The court denies judgment on
the pleadings for Southwesbseach of contraarossclainfor breach of section 9.2 of
the licensing agreement. The court also reconsiders its prior orderssliggni
Southwest’s breach of contract crossclaim for breach of set3drof the licensing
agreementThe court reinstates this crossclaim.

DATED August 26, 200.

BY THE COURT

Yt . Apdurh

Jill N. Parrish
United States District Court Judge
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