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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

SALT LAKE CITY CORPORATION;

Plaintiff; MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND

V. DENYING IN PART MOTIONSTO
DISMISS

SEKISUI SPR AMERICAS, LLC; SEKISUI

RIB LOC AUSTRALIA PTY LTD.; Case No. 2:1v-01095IJNRBCW

SOUTHWEST PIPELINE AND

TRENCHLESS CORP.; SAFECO District Judge Jill N. Parrish

INSURANCE COMPANY OF AMERICA,
INC.; HYDRATECH ENGINEERED
PRODUCTS, LLC; and DOES-10;

Defendants.

Before the couraire motions to dismiss filed lefendantSekisui SPR Americas, LLC
(Sekisui Americas [Docket 28],defendanSekisuiRib LocAustralia Pty Ltd. (Sekisui Australia),
[Docket 29]; and defendant HydraTech Engineered Products, LLC, [Docket 35]. Two of the
defendants-Sekisui Australiaand HydraTech-moved to dismiss for lack of personal
jurisdiction. The court concludes that plaintiff Sadtke City Corporation has made a prima facie
showng that Sekisui Australia and HydraTe@re subject to personal jurisdiction in Utahd
DENIES both motions to thexeent that they seek dismissal for lack of jurisdiction.

Three of the defendanrtsSekisui AmericasSekisui Australiaand HydraTech-moved to
dismiss on statute of limitations grounds. The cGRANTS all three motions to the extent that

they seek dismissal under the applicable statutes of limitations.
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BACKGROUND!?

Salt Lake City requested bids to rehabilitate a sewerbyniastalling a liner within the
existing sewer pipe. This “trenchless” method of rehabilitating the d@veeavoids the need to
dig up and replacthe line.

Southwest Pipeline and Trenchless @ogtionwon the bid. EitheSekisui America®r
Sekisui Australidsold its poprietary liner product to Southwest for use in the project. HydraTech
supplied joints that were used to connect and seal the sections of pipe liner used irthe proj

Sometime in late 2012, Southwest finished the sewer line rehabilitation project. On
December 17, 2012, Salt Lake City sent a letter to Southwest. The lettdrthtiton November
29, 2012, the city hadested the rehabilitated section of sewer line and had discovered “a
significant defect and leak in the liner.” The letter stated tleat#fect was “allowing 1.0 to 1.5
million gallons per day . . . groundwater infiltration with extremely high tossdalved solids . . .
into the pipeline.” The letter demanded that Southwest “correct the defectikélwdfFebruary
28, 2013.0n October 1 2015, the city formally notified Southwest and eitBekisui Americas

or Sekisui Australiaf a claim for breach of warranty.

1n this section, the courkcites the welpled allegation®f the complaint. In PaitA of this
memorandum decision, the court considadslitional jurisdictional facts related to Sekisui
Australia and HydraTe&hRule 12(b)(2 argument.

2 In its Amended Complaint, Salt Lake City made the unadvisable choice to refekigui
Americas andekisui Australiaollectively as “Sekisui.” Thus, it is impossible to tell whether the
allegations in the complaint regarding “Sekisui” refeStkisuiAmericas Sekisui Australiaor
both. For the purposes of evaluatf@gkisui Australid personal jurisdiction argument, the court
considers an affidavit and associated documents provided by Salt LakbaaCityfierentiate, to
some extent, the roles py bySekisui AmericasndSekisui Australian supplying the liner for
the sewer line rehabilitation project.



On May 10, 2017, Salt Lake City sued Southw@skisui Americas, Sekisui Australia, and
HydraTech The operative complaint sexts claims for (1) breach of warranty, (2) products
liability, (3) negligence, and (4) negligent failure to warn aga®etisui Americas Sekisui
Australia and HydraTech.

ANALYSIS

Sekisui Australia and HydraTechove to dismiss the claims against thender Rule
12(b)(2) for lack of personal jurisdiction and under Rule 12(b¥8)failure to state a claim.
Sekisui Americas moves to dismiss only for a failure to state a clainm Rudie 12(b)(6). Under
Tenth Circuit precedent, courts must resolve challenges to personal jurisdiétiendmieressing
arguments related to the merits of the c&ddl Holdings, Inc. v. Royal Ins. Co. of Canad49
F.3d 1086, 1090 (10th Cir. 1998). Thus, the court first adels&&kisui Australia and HydraTesh
personaljurisdiction argumentsThe courtthen resolve the statute of limitations arguments
asserted under Rule 12(b)(6).

l. PERSONAL JURISDICTION

A. Facts Relevant to Personal Jurisdiction

As the plaintiff, Salt Lake Cityoears the burden of establishing personakgliction.
Shrader v. Biddinge633 F.3d 1235, 1239 (10th Cir. 2011). When the issue of personal jurisdiction
“is raised early on in litigation, based on pleadings (with attachmentsjfala¥its, that burden
can be met by prima facieshowing.”ld.

Sdt Lake City proffers the affidavit ahe president of Southwesiustin Duchaineaun
support of itsprima face showing that this court has personal jurisdiction over the defendants.
Sekisui Australia and HydraTech also present affidavits in supptinemfcontentions that they

are not subject to personal jurisdiction in Utah. Some of the affidavits presentdue by t
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defendants— particular, the affidavit of the acting managing directdekisui AustraliaGloria
Porcelli—aver facts that conflict wh the factual assertions made by the affidavit proffered by Salt
Lake City. For the purposes aletermining whetheBalt Lake Cityhas made itprima facie
showing of jurisdiction, the court must “resolve any factual disputes in the glaifaior.” Id.
Resolving all disputes in favor of Salt Lake City, the affidavits support the foltpadditional
facts that are relevant to the question of personal jurisdigtion.

Around November 2008, Southwest entered into a distributorship agreement with Sekisui
Australia,an Australian company thatanufactures liners used to refurbish underground pipes.
Sometime in 2009, eith&ekisui Australiar its American affiliate, Nordiube Technologies, Inc.,
informed Southwest that Salt Lake City had requested bids to refurbish alsev&ekisui
Australiaasked Southwest to submit a bid for the project ugsgners. In support of the bid,
Sekisui Australia created design ca#tidns tailored to the Salt Lake City project that were then
submitted to the city. The Southwest bid was accepted by Salt Lake CitguiS&ustralia
subsequentlynanufacturegipe liner sections that were specifically designed for the Salt Lake
City prgect. The chain of custody of the liner is not fully laid eutthe affidavits butthe liner
sections were eventually purchademin Sekisui Americas.

Sekisui Australia, however, continued to be involved in the Salt Lake City prdjede
Southwest wagstalling the liner, two employees of Sekisui Australiandreas Vetteand an

unnamed individual-wereregularly on the jobsitto train Southwest employeasnd approvéhe

3The court considers the additional facts averred in the affidavits only for the pofpeselving
the issue of personal jurisdiction. The court, of course, is confined to the allegattitimes
complaint for the purpose of resolving the defendants’ 12(b)(6) arguments.
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installation work?* Sekisui Australiaalso sent a letter to Southwest that approved of Southwest’s
proposal to use seals manufactured by HydraTealreate a watertight seal between the liner
sections. The approval letter specifically referenced the Salt Lake Cjggipro

In July 2011, HydraTech, a company located in Ohio, receiveddan for a number of its
joint seals. HydraTech shipped the seals to Southwest in Salt Lake CitaTdgHralso sent one
of its employees to Salt Lake City for two days to provideiteinstallation training.

B. Legal Standard

To determine whether it has personal jurisdiction &ekisui Australia and HydraTech
the court first looks to whether exercising personal jurisdiction satidfeg$s longarm statute,

and second, whether exercising personal jurisdiction comports with principtesstftutional

4 Sekisui Australia objects to the portion of echaineawaffidavit where he declas¢hat Andreas
Vetter was an employee &ekisui Australia at the time that he was visiting the Salt Lake City
project site. Sekisui Australia points to its own affidavit, which declares tbr\ivas an
employee of its American affiliate, NordiTube Technologies, during thegef time wherhe

was Vvisiting the jobsite. It then argues in a conclusory manner that “[ajeglbydiMr.
Duchaineals Declaration should be stricken on this point under Federal Rule of Evidence 602 for
lack of personal knowledge.”

The court overrules the objection. Pointing to contradictory evidence, by deel not address
whether Duchainediassertion regarding Vetter's employment status was basedpgpsonal
knowledge. An affiant's personal knowledge may be “reasonably inferred framofhher]
position[] and the nature of [his or her] participation in the matedrpssedh the affidavit].”
Barthelemy v. Air Lines Pilots Ass’837 F.2d 999, 1018 (9th Cir. 1996ge alsd?ipkin v. Mortg.
Creditcorp, Inc, No. 946443, 1995 WL 747437, at */.5 (10th Cir. 1995) (unpublished)
(inferring that the affidavits of bank officers were based upon personal knowledigesbef their
respective positions)n this casePuchaineawspecifically averred that the factual assertions of
his affidavit were bsed upon personal knowledge. Given that he was the president of Southwest,
which worked closely with both Sekisui Australia and Vetter on the Salt CatlyeProject, the
court has no reason to doubtichaineals assertion of personal knowledge. Indeediste
Australia has not articulated an argument that the facts averbretiraineais affidavit were not
based upon personal knowledge. It argues only that some of the asserted faca@rémis is
not enough tsuccessfullychallenge personal knowledge under Rule 602.



due processSeeSoma Med. Int v. Standard Chartered Ban&96 F.3d 1292, 1295 (10th Cir.
1999).Utah’s longarm statute “should be applied so as to assert jurisdiction over nonresident
defendants to the fullest extent permitted by the due process clause of the HoArreamdment

to the United States ConstitutiorlJTaH CoDE § 78B-3-201(3). Therefoe, the court need only
address whether the exercise of personal jurisdiction over the defendants conijpodsew
process demands.

“The Supreme Court has held that, to exercise jurisdiction in harmony with dusgroce
defendants must have ‘minimum contacts’ with the forum state, such that having to defend a
lawsuit there would not ‘offend traditional notions of fair play and substantiagustDudnikov
v. Chalk & Vermillion Fine Arts, Inc514 F.3d 1063, 1070 (10th Cir. 2008u6tingInt’l Shoe Co.

v. Washington326 U.S. 310, 316 (1945)). A defendant’s contacts with the forum state may give
rise to either general or specific personal jurisdictionthis case, Salt Lake City argues that
Sekisui Australia and HydraTeelne subject to both generaldespecific personal jurisdiction. The
court first addresses the city’s specific jurisdiction argument.

Specific jurisdiction is a twatep inquiry. The court must consider “(a) whether the
plaintiff has shown that the defendant has minimum contacts vétfothm state; and, if so, (b)
whether the defendant has presented a ‘compelling case that the presence of some other
considerations would render jurisdiction unreasonabl@ld Republic Ins. Co. v. Continental
Motors, Inc, 877 F.3d 895, 904 (10th Cir027) (quotingBurger King Corp. v. Rudzewic71
U.S. 462, 476-77 (1985)).

1) Minimum Contacts

First, the court must consider whether a defendant has sufficient contdctaeviorum

state. A defendant’s contacts with the forum state are sufficient when tweceregots are met:
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(1) “the defendant purposefully directed its activities at residents ofothen,” and (2) “the
plaintiff's claim arises out of or results from the actions by the defendant hithaeltreate a
substantial connection with the fon state.Pro Axess, Inc. v. Orlux Distribution, Inet28 F.3d
1270, 1277 (10th Cir. 2005) (citation omitted). Here, both requirements are satisfied.

i.  Purposeful Direction

The purposefutlirectionrequirement &nsures that a defendant will not be haldd m
jurisdiction solely as a result of random, fortuitous, or attenuated contacts, or of lterahi
activity of another party or third persourger King 471 U.S. at 475 (citations omitted). Instead,
jurisdiction is proper “where the contacts proximately result fronoastby the defendahtmself
that create a substantial connection with the forum Stake(€itation omitted). Consequently,

where the defendant deliberately has engaged in significant

activities within a State, or has created continuing obligations
between himself and residents of the forum, he manifestly has
availed himself of the privilege of conducting business there, and
because hiactivities are shielded by the benefits and protections of
the forum’s laws it is presumptively not unreasonable to require him

to submit to the burdens of litigation in that forum as well.

Id. at 475-76.
a) Sekisui Australia

Because Sekisui Australia degined its liner sections to a thipdrty distributer, which then
sold the product for use in the Salt Lake City project, the court must condigarast-commerce
analysis to determine if Sekisui Australia purposefully direitgedctivities toward Utah

In J. McIntyre Machinery, Ltd. v. Nicastr664 U.S. 873 (2011), the U.S. Supreme Court
addressed the conditions under whatéicinggoodsinto the stream of commercan subjecthe
manufacturer to specific personal jurisdiction in the stdtere the godsend up But the Court
did not agree on a majority opiniolVhen a fragmented Court decidesase and no single
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rationale explaining the result enjoys the assent of five Justibedholding othe Court may be
viewed as that position taken by those Members who concurredjudtiraents on the narrowest
grounds . . .” Marks v. United State€30 U.S. 188, 1981977)(alteration in original) (citation
omitted).

The opinion with the narrowest holdingMclintyre was the concurring opinion of Jicst
Breyer which“adheré¢d] strictly’ to the Court’s prior precedentsicintyre, 564 U.Sat 893.The
Breyer concurrence affirmdtat a manufacturer may be subject to personal jurisdiction in a state
if it “delivered its goods in the stream of comméméh the expectation that they will be
purchased by endusers in that statdd. at 889 (quotingWorld-Wide Volkswagen Corp. v.
Woodson 444 U.S. 286, 2981980). The concurrence concluded, howevidrat a mere
expectation that a good will arrive in arficular state by way of a thigharty distributoris not
sufficient to establish personal jurisdiction. Courts malsb considefl) whether there was a
“regular . . . flow’ or ‘regular course’ of sales” in the forum stated (2) whether there was
evidence that the manufactureaddone “something more” to direct its product to the forum state,
“such asspecial stateelated design, advertising, advi¢e;] marketing” 1d. (citations omitted).
Under the facts oMcintyre a foreign manufacturer that sald product in the United States
through a thireparty distributor did not have sufficient contacts with the state of New Jersey
establish personal jurisdiction where only one item wasisdide state and where there was no
indication that thenanufaturer had done something more to direct its product to the ktas.
888-89.

In this case, Sekisui Australia placed its liners in the stream of commertkegndere
eventuallysold by Sekisui Americas for delivery and installation in U&milar to the factsof

Mcintyre, Salt Lake City has not produced evidence of a course of sales in the state. The only
8



evidence before the court is@$ingle sale to the citfBut unlike inMclintyre, where there was no
evidence that the manufacturer had done anything to direct its product to thettieBedt Lake
City has made a strong showing tBakisui Americaspecifically targeted it product toward Utah.
It encouraged Southwest to bid tbe Salt Lake City project using its liner. Sekisui Australia then
created design calculations for the Salt Lake City project to support thedondanufactured liner
sections that were specifically designed for the project. Two Sekistiaha employe visited
the Salt Lake City project site to ensure that the liner sections were instatlectly. Finally, it
authorized the use of HydraTech seals for the project.

Salt Lake City, therefore, has proffered strong evidence that Sekisuakaispecifcally
directed its product to Utah througspecial stateelated design,. .advice, fnd marketing.”ld.
at 889.This evidencedemonstratethatthe liners did not arrive in Utah by happenstance or by
way of choices made by third parti€&ekisui Austaliaidentified the Salt Lake City project, aided
a contractor’s bid so that its liners would be purchased for the project, and maedfdicter
sections specifically for use in the projdéten after the liner sections arrived in this state, Sekisui
Australia continued to be involved in the installation probgsimspecting the workmanship and
authorizingthe use of another company’s product to seal the liner sectiorshort, Sekisui
Australia purposefully directed its activities toward Utah ineortb place its product hesnd
continued its contacts after its product arrived.

The court concludes that even though there is no evidence of a course of Hadés Balt
Lake City’'s strong showing that Sekisui Australia specifically targesdohers toward the state is
sufficient to show that it purposely created a substantial connection withThighevidence is

directly related to the core question of whether “the defendant purposdifeityed its activities



at residents of the foruii? SeePro Axess 428 F.3d at 1277Thus,Sekisui Australia’s contacts

with Utahsatisfy the purposeful direction prong of the minimum contacts test.

b) HydraTech

HydraTech also purposefully created substantial contacts with Utah. NotgbhaTdch
did not place its product in the stream of commerce, as Sekisui Australia did. It dielinet its
product to an intermediary before it arrived at its destinatiomralechshipped its product
directly to the state of Utah for use in this forfnThus, the courtcamot apply a
streamof-commerce analysi$§ee generallyMcintyre 564 U.S. 873Asahi Metal Indus. Co. v.
Super. Ct. of Cal480 U.S. 102 (1987).

In cases involvinglirect sales to the forum jurisdiction, courts may look to the volume of
sales when analyzing personal jurisdictibhe Supreme Court has suggested that an isolated sale
may not be enough to assert personal jurisdictig}t. the sale of a produdf a manufacturer or
distributor. . .is not simply an isolated occurrence, but arises from the efforts of the rciamerfa

or distributor to serve directly or indirectly, the market for its product in ottees; it is not

5 The Mclntyre plurality opinion written by Justice Kennedy and joinedtlwee other justices
articulateda test thatis more protective of a defendant’s due process rights than the Breyer
concurrenceUnder the Kennedy test, a “defendant’s srarssion of goods permits the exercise
of jurisdiction only where the defendant can be said to have targeted the forugeresal rule,

it is not enough that the defendant might have predicted that its goods will reach th&fateuh
Mcintyre, 564 US. at882.For the same reasons described above, the court conclud&salthat
Lake City has satisfied the meodefendanfriendly intentionaltargeting testrticulated in the
Kennedy plurality. It stands to reason, therefore, that the city has alsitedatie less stringent
test found in the Breyer concurrence.

¢ HydraTech notes that the purchase order was received from a Califotibya@olich & Sons,
LP. But the location of the source of the order does not reduce the significdineeontacts wh
Utah. Regardless of the source of the order, HydraTech shipped its product to Utaimé&oremér
installation in this state.

10



unreasonable to subject it to suit in one of those Stadésid-Wide Volkswagem44 U.Sat 297,
cf. Mcintyre 564 U.S. 873, 8889 (Breyer, J., concurring) (noting that an isolated sale may not
be an adequate basis for asserting personal jurisdiction under a-sfreammerce aalysis).

In addition to the seals that it delivered for the sewer line praferdsue in this case
HydraTech also sold product worth $3,040 to a Utah customer in December 2016. It then made a
sale worth $3,290 to the same customer in April 28lydraTech’s salesn Utah areadmittedy
limited. But the sales amount to more thamn‘isolated occurrence

HydraTechmoreoverwent beyond simply shippirsgals tdJtah. It also sent an employee
to Utah for two days ttrain workershow to install thesealsn the sewer line rehabilitation project.
This extra measuref sending an agent to the jurisdictionldtih evidencesubstantial contast
with this forum.Even a transitory physical presence in a state can establish minimumtsontac
therebecausg“[b]y visiting the forum State, a transient defendant actdalhil[s] himself, of
significant benefits provided by the StdtBurnham v. Superior @irt of Cal, Cty. of Marin 495
U.S. 604, 637 (199Q)Stevens, J., concurringdecond alteration in minal) (citation omitted).
Thus, “as a rule the exercise of personal jurisdiction over a defendant basedwvatuhtary
presence in the forum will satisfy the requirements of due préddsalthough HydraTech, as a
business entity, could nattuallyvisit Utah, the physical presence of one o&tens in this state
contributes to its minimum contacts with this forum.

In short, HydraTech'’s direct sales to Utah, combined with the temporasicphygresence
of one of its agents in the state, estdigts substantial contacts with this forunhese substantial

contacts satigfthe purposeful directioprong of the minimum contacts test.
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ii.  Arising Out Of

The second consideration in the minimum contacts analysis is whether the gamntess
with the forum state give rise to the plaintiff’s claim. “In order for a coumXercise specific
jurisdiction over a claim, there must be an affiliation betwéenforum and the underlying
controversy, principally, an activity or an occurrence that takes place in the $tatei’Bristol-
Myers Squibb Co. v. Super. Ct. of Cdl37 S. Ct. 1773, 1781 (2017) (citation and alterations
omitted). “When there is no suadonnection, specific jurisdiction is lacking regardless of the
extent of a defendant’s unconnected activities in the Stdte.”

Some circuits have held that there must be aftatitink between the defendant’s contacts
with the forum andhe plaintiffs claims.SeeMattel, Inc.v. Greiner & Hausser GmbH354 F.3d
857, 864 (9th Cir. 2003Dther circuits have required a more restrictive proximate caus&eest.
Mass. Sch. of Law at Andover, Inc. v. Am. Bar AsEA2 F.3d 26, 35 (1st Cir. 1998)he Tenth
Circuit has yet to choose between the-foutand proximate cause approaches taken by its sister
circuits. See Dudnikov514 F.3d at 1079 (“As between the remaining-fbutand proximate
causation tests, we have no need to pick sides todaelysomer. Gallacher 722 F.3d 1257,
1270 (10th Cir. 2013) (“We have so far refused to choose one test over the other, and we still need
not pick between the two to resolve this casdHhjs courtlikewise need nothoose between the
two approaches because thererestrictive analysis is satisfied.

Under the proximateause approach, courts must “examine whether any of the defendant’s
contacts with the forum are relevant to the merits of the plaintiff’s cldewsome722 F.3dat
1270(citation omitted) Plaintiff Salt Lake City asserts four claims against Sekisui Australia and
HydraTechi(1) breach of warranty, (2) products liability, (3) negligence, and (4)gesglfailure

to warn. The gravamen of these claims against Sekisui Australia is tregidhbdts warranty for
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the liner sections that were supplied to the city, that the liner sectionsnveasonably dangerous
products, that it negligently manufactured the liner, and that it negligenkbd feo provide
warnings regarding the liner. The claiagainst HydraTech are substantially the same. Salt Lake
City asserts that HydraTech breaclitsdvarranty for thesealsthat it suppliedfor the projectthat

the sealsvere unreasonably dangerous products, that it negligently manufactursshtband

that it negligently failed to provide warnings regarding $eals All these claims are directly
related toSekisui Australiaand HydraTech’s contacts with Utah: supplying the liner sections and
seals that are at the core of Salt Lake City’s clagenst these two defendants.

Thus,Sekisui Australia and HyrdraTech’s contacts with Utah give rise to Skt City’s
claims. Because both the purposeful direction and arising out of prongs have been stiesfied,
city hasmet is burden of establishing minimum contacts.

2) Fair Ray and Substantial Justice

When a party has the requisite minimum contacts with the forum state, “it is iantiorb
defendants to present a compelling case that the presence of some otheratomsidvould
render jurisdiction unreasonableDudnikoy 514 F.3d at 1080 (citation omittedjVhether
jurisdiction “is so umeasonableas to violate ‘fair play and substantial justicdépends on five
factors: “(1) the burden on the defendant, (2) the fostate’s interest in resolving the dispute, (3)
the plaintiff's interest in receiving convenient and effective relief, (4) itlterstate judicial
system’s interest in obtaining the most efficient resolution of contr@ggrand (5) the shared
interest othe several states in furthering fundamental social polidisas’'some, 722 F.3at 1271
Another important factor that is related to these five factors is whethegrfdagv will govern the

suit.ld. at 1272.
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I.  Sekisui Australia

Sekisui Australia did not argue in its motion that other considerations would make the
exercise of jurisdiction unreasonablieraised this issue for the first time in a reply brigfus,
Sekisui Australia has waived this argum&eeStump v. Gate®11 F.3d 527, 533 (10th CR000)
(“This court does not ordinarily review issues raised for the first time iplp beef).

Even if the court were to consider the brief argumentSe#isui Australiaaisedfor the
first time in its reply briefthe court would conclude thathiad not met its burden of showing that
exercisingoersonajurisdiction would violate notions of fair play and substantial justice. It argues
in a cursory manner that it would be too burdensome to litigate in this forum becdoass ot
have a presenda this state. Althoughitigating in a foreign forum places an obvious burden on
Sekisui Australia“modern transportation and communication have made it much less burdensome
for a party sued to defend himself in a State where he engages in econontyc’atirger King
471 U.S.at 474 (citation omitted) Becauset does not address any of the other relevant factors,
and because there is no indication that anything other than Utah law will be apphisdiispute,
the court does not find Sekishdustralia’s superficial argument to be compelling.

ii. HydraTech

HydraTech argues in its motion thatwould be unreasonabl® exercisepersonal
jurisdiction over it. It lists the five factors and briefly addresses mosieofi t

Under the first and third considerations, HydraTech argues that it will be burdenisd if
forced to litigate in Utah and that Salt Lake City can obtain effective @ameeaient relief in the
Ohio. But HydraTech does not explain how its burden in litigating in Utah should beggeader
weight than the city’s burden in litigating in Ohio. Absent any analysis oegpective burdens,

the court finds the first and third considerations to be evenly balanced. HydraTecthesotinee
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the second consideratiefthis state’s interest inesolving the dispute-weighs in favor of finding
jurisdiction because subdivision of the state is the plaintiff. Finally, HydraTech argueshbat t
fourth factor of thgudicial system’s interest in obtaining the most efficient resolusaqually
balanced because justice can be served in either fafiydraTech does not address the Fifth
consideration of the shared interest in furthering fundamental social policies.

In short, the five reasonableness factors are either evenly balanced or fadimathat
exercising personal jurisdiction would be reasonable. HydraTech, moreovetragued that
the law of a foreign jurisdiction will be applied to the claims against it. AccdsdirydraTech
has not met its burden of showing tlsitbjecting itself to this coust exerciseof personal
jurisdictionwould be so unreasonable as to violate notions of fair play and substantial justice.

3) Conclusion

Salt Lake City has met its burden of makingrema facieshowing that Sekisui Australia
and HydraTech are subject to specific personal jurisdiction in Utah. The cowetpteeneed not
address the city’s general personal jurisdiction argument.

. STATUTE OF LIMITATIONS

Sekisui Americas, Sekisui Australia, angdraTech(collectively, “the defendants”) also
move to dismiss the claims against them under Rule 12(b)i@erthis rule, a court may dismiss
a complaint if it fails “to state a claim upon which relief can be granthén considering a
motion to disnss for failure to state a claim, a cotatcept[s] as true all wefpleaded factual
allegations in the complaint and view[s] them in the light most favorable to the plaiBtifhett
v. Mortg. Elec. Registration Sys., In¢06 F.3d 1231, 1235 (10th Cir. 2013). “To survive a motion
to dismiss, a complaint must contain sufficient factual matter, accepted as tatateg@ ‘claim to

relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citation omitted).
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The defendantsargue that the allegations of the complaint, together with documents
referenced therein, establish that they should prevail on their statute ofidinstdefenses as a
matter of lawThey argue thall of claims asserted against them are either sutgehetwo-year
statute of limitations for product liability claimdraH CobDe § 78B-6-706 or the fouryear statute
of limitations under the Utah Uniform Commercial CodétaH CoDE § 70A-2-725 The
defendants further argue that thecember 17, 201tter that Salt Lake City sent to Southwest
establishes that the city had discovered its causes of action by that dateocande Salt Lake
City did not file its lawsuit untiMay 10, 2017 the city did not meet either the twear or the
four-year statutef limitations.

Salt Lake City argues that its breach of warranty claims are subject tyeasigtatute of
reposedescribed in Utah Codsection78B-2-22%3)(a). It further argues théhe December 17,
2012 letterdoes not conclusively establish that it lthsicovered its causes of action against the
defendants as of that date.

To resolve the parties’ arguments, the court filsterminesthe appropriate statute of
limitations for each cause of action. The court then adesedgether Salt Lake Citpleadedacts
that show the date that it discovered, or should have discovereduses of actioagainst the
defendants.

A. The Applicable Limitations Perigd

To determine which statutes of limitations should be applied to the various caasgsrof
the court first looks to Utah Code section 78225 which provides théimitations periodgor
actions related to improvements to real propéityprovements taeal property statute)his
statute applies to araction that asserts a claim for reliébr* acts, errors, omissions, or breach of

duty arising out of or related to the design, construction, or installation of an impray&rhether
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based in tort, contract, warranty, strict liability, indemnity, contribution, orrtberce of law.
UTtaH CoDE § 78B-2-228%1)(b). The term “improvemehtis defined to mearfany building,
structure, infrastructure, roaditility, or other similar mamade change, additiomodification,
or alteration to real propertid. § 78B-2-22%1)(d) (emphasis addéd
The conditions for applying this statute have been satisfied in thisB@s@use a sewer
line is a utility, the project to rehabilitate the line was an “improvenoaral property.Moreover,
Salt Lake City'scauses of actiorior breach of warranty, products liability, negligence, and
negligent failure to warassertegainsthe defendants all assert clainasising out of or related
to the design, construction, amstallation of this improvementAll of these claims i, at
minimum, “related to” the liner installation projdmcause they involve allegations that defective
components were incorporated into the proj®¢henthese statutory prerequisiteave been
fulfilled, courts must apply limitations provisions establishgdhe improvements to real property
statute.Craftsman Buildes Supply, Inc. v. Butler Mfg. C®74 P.2d 1194, 120@QJtah 1999)
(“The legislature clearly intendg¢dtah Code seabin 78B-2-225]to apply to products liability
actions when they relate to improvements in real propkerty.
The improvements to real property statute provides:

(3)(a) An action by or against a providgany legal entity

contributing to the construction ofnaimprovement]based in

contract or warranty shall be commenced within six years of the date

of completion of the improvement or abandonment of construction.

Where an express contract or warranty establishes a different period

of limitations, the action shall be initiated within that limitations
period.

(b) All other actions by or against a provider shall be commenced
within two years from the earlier of the date of discovery of a cause
of action or the date upon which a cause of action should have been
discovered through reasonable diligence. If the cause of action is
discovered or discoverable before completion of the improvement
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or abandonment of construction, the tyear period begins to run
upon completion or abandonment.

(4) Notwithstanding Subsectio(B)(b), an action may not be
commenced against a provider more than nine years after
completion of the improvement or abandonment of construction. In
the event the cause of action is discovered or discoverable in the
eighth or ninth year of the ningarperiod, the injured person shall
have two additional years from that date to commence an action.

UtaH CoDE 8§ 78B2-2253)-(4). Subsections (3)(b) and (4et the appropriate statute of
limitations and statute of repose for all the m@rranty claims agast the defendantsi.e.,
products liability, negligence, and negligent failure to wandeed Salt Lake City makes no
argument regarding the proper statute of limitations fornibewarranty claims, apparently
conceding thasubsection (3)(b) applieshese claims, therefonmust be brought within two years
of when the causaf action werediscoverear should havéeendiscoveed through the exercise
of reasonable diligengeaswell aswithin the nineyearstatute of repose.

Subsection (3)(a), on the other hand, sets out the limitations peritd warranty claims
against the defendants. A warranty action related to an improvement toapeeity ‘shall be
commenced within six years of the date of completion of the improvement or abandonment of
constructiori. The parties dispute the meaning of this subsection. Salt Lakea@jtes that
subsection (3)(a) constitutes both a statute of limitations and a statute of reqeesethis theory,
plaintiffs would have six years from the completion or abandonment of a project tb asse

warranty claim. No other limitation on the tine bring an action would apply. The defendants,

"Because there is no allegation that Salt Lake City discovered anyarcanty cause of action
before completion of the sewiane rehabilitation project was completed, the alternate statute of
limitations of two years from completion of the improvement does not apply here.
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on the other hand, argue that subsection (3)(a) is only a statute of agpbt®ata statute of
limitationsmustalso be applied to the warranty claims.

The court disagrees with Salt Lake City’s asserti@t subsection (3)(a) is both a statute
of repose and a statute of limitateofhA statute of limitations requires a lawsuit to be filed within
a specified period of time after a legal right has been violated or the remede farrdng
committed is deeed waived. A statute of repose bars all actions after a specified perioceof tim
has run from the occurrence of some event other than the occurrence of an injunsethasegito
a cause of actiohBerry ex rel. Berry v. Beech Aircraft Coy@.17 P.2d 670, 672 (Utah 1985)
Because subsection (d)ties its sixyear limitations period to something other than the violation
of a legal right, it'is therefore a statute of repds®Villis v. DeWitt 350 P.3d 250, 25@Jtah Ct.
App. 2015).

But the fact thatsubsection (3¥) is a statute of reposies not necessarily mean that a
statute of limitationsnustalsobe applied tovarranty claimgelated to an improvement to real
property.To determine whether the Utah Legislature intended the statute of resogpEMent
anotherwise applicablstatute of limitations, or whether it intended theygar statute of repose
to stand as the only limitations period applicable to such warranty claims, théirsblwbks to
other provision®f the improvements to real propegtatute Seel Pl Servs. v. McGe&15 P.3d
135, 139 (Utah 2009)\\Ve read the plain language of the statute as a whal€’).

Subsectior{9) of the statute answers the question of whether a statute of limitations found
in in another section of the Utabodeshould be applied to the warranty claims in this clse.
states: This section does not extend the period of limitation or repose otherwise prescriged by

or a valid and enforceable contradtltaH CoDE § 78B-2-2259). Thus, a statute of limitains
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“otherwise prescribed by ldwnust also be applied to warranty claims that are related to an
improvement to real property.

This result comports with the legislature’s stated purpose for enactimgghm/ements to
real property statutdn subsectior(2), it listed several findings that supported its decision to
“impose the periods of limitation and repose provided” in the statute. The legidiatund that:

(a) exposing a provider to suits and liability for acts, errors,
omissions, or breach of duty after the possibility of injury or damage
has become highly remote and unexpectedly creates costs and
hardships to the provider and the citizens of the state;

(b) these costs and hardships include liability insurance costs,
records storage costs, undung ainlimited liability risks during the

life of both a provider and an improvement, and difficulties in

defending against claims many years after completion of an
improvement;

(c) these costs and hardships constitute clear social and economic
evils; [and]

(d) the possibility of injury and damage becomes highly remote and
unexpected seven years following completion or abandonment. . ..

UTaH CoDE 8§ 78B-2-225(2). To address thectear social and economic evils” presented by
extended liability for hidden detes in improvements teeal property, the legislature enacted the
statute to limit the time that plaintiffs have to bring an action. This express intenteontrary to

a reading of subsectidB})(a)that would result in a longer limitations period.

Thecourt, therefore, must determine which statute of limitatghwild beappled to the
warranty claimsSalt Lake City argues that the sigar statute of limitations for written contracts
would be the relevant limitations pericBleeUTaH CobDE 8§ 78B-2-3092). The court however,
agrees with the defendants that the fgear statute of limitations under the Utah Uniform
Commercial Codepplies herei[W] here the Uniform Commercial Code sets forth a limitation

period for a specific type of action, this limitation controls over an older, gesreral statute of
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limitations.” Perry v. Pioneer Wholesale Supply (881 P.2d 214, 216 (Utah 1984) (holding that
the Uniform Commercial Code statute of limitations controlled over the generalestdtu
limitations fora written contract.).

The Uniform Commercial Codestablishes a foyrearstatute of limitations for warraies
related to a contrabr thesale for goodsi.e., items thadre movable at the time of identification
to the contract for sal&taH CoDE § 70A-2-725(1) (An action for breach of any contract for sale
must be commenced within four years after the cause of action has djcrsee.alsoid.

§ 70A-2-106(1) (defining “ontract for sale”as the sale of goods Id. § 70A-2-1061); Id.

§ 70A-2-10%1) (defining “goods” to mean “all things. . . which are movable at the time of
identification to the contract for sajeBecause the liner sections and the joint seals were movable
at the time they were sold, any warranties associated with the sgievareed by the statute of
limitations found inthe Utah Uniform Commercial Code.

In summary, the products liability, negligence, and negligent failure to glaims are
subject to a tweyear statute of limitations and a nigear statute of repose found in Utah Code
section 78B-2-225(3fb) and (4). The warranty claims are subject to a-j@ar statute of
limitations and a skyear statute of repostescribedin Utah Codesections70A-2-725(1)and
78B-2-225(3)(a).

B. Discovery of th&€€Causes of &tion

Both of the statutes of limitation that are at issue in this case contain exjicdvery
clauses. Utah Code sectid@B-2-225(3)(bstates that an actiostall be commenced within two
years from the earlier of the date of discovery of a cause of action or the date ugoa wéuise

of action should have been discovered through reasonable diligddtah Code section
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70A-2-725%2), on the other hand, contains a partial discovery clause for warranty claims. That
statute provides:

A cause of action accrues whér toreach occurs, regardless of the

aggrieved partg lack of knowledge of the breach. A breach of

warranty occurs when tender of delivery is made, except that where

a warranty explicitly extends to future performance of the goods and

discovery of the bred must await the time of such performance the

cause of action accrues when the breach is or should have been
discovered.

In the absence of an explicit warranty of future performance, therefore, a tyaleam accrues
upon delivery of the good. If theigan explicit warrantgf future performancehe action accrues
when the breach “is or should have been discovered.”

The discovery rule described in these statutes does not require the defendant td know al
the facts necessary to make out a claim befoedimitations period begins to ru{A]ll that is
required to trigger the statute of limitations is sufficient information to put plaiwtiffsotice to
make further inquiry if they harbor doubts or questiohdtris v. Sculptured Software, In@4
P.3d 984, 99@Utah 2001). Thus, “if a party has knowledge of some underlying facts, then that
party must reasonably investigate potential causes of action because thetmpariod will
run.” Colosimo v. Roman Catholic Bishop of Salt Lake,@i6 P.3d 806, 811 (Utah 2007).

1) Sufficiency of Factual Assertio®egardinghe Discovery Rule

Generally, a plaintiff has no obligation to plead facts to refute anticipatteechative
defenses5 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE
§ 1277 (3d. ed. 2004Jucker v. State Farm Mut. Auto. Ins. Ca8 P.3d 947, 94%0(Utah 2002)

But where a complaint includes dates indicating the action is untimely, the plaingt plead
facts that wouldestablish a basis for tollinthe statute of limitationsAldrich v. McCulloch

Properties, Inc.627 F.2d 1036, 1041 n.4 (10th Cir. 198®ung Res. Ltd. P’ship v. Promontory
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Landfill LLC, No. 20160658CA, 2018 WL 2470958 at*7 (Utah Ct. App. June 1, 2018)
Specifically, the plaintiff must plead the time and manner of the discovehg @iause of action,

as well as facts showing the inability to discover the action sooner through tlesexar
reasonable diligenc®ood v. Carpentel01 U.S. 135, 14@11 (1879) (a plaintiff alleging delayed
discovery of a fraud claim mupteadwhen and how the discovery was made and why the claim
was not discovered soonefpx v. Ethicon Endo-Surgery, 1nd.10 P.3d 914, 920-21 (Cal. 2005)
(“[A] plaintiff whose complainshows on its face that his claim would be barred without the benefit
of the discovery rule must specifically plead facts to show (1) the time and ntdrdiscovery

and (2) the inability to have made earlier discovery despite reasonable diligence.”)

Here, the allegation®f the complaint, along with the December 17, 20di2er to
Southwesteferenced in the complajhtndicate that Salt Lake City’s action may be untim€&he
letter statethat on November 29, 2012, the city had tested the rehabilitated section of sewer line
and had discovered “a significant defect and leak in the lthativas “allowing 1.0 to 1.5 million
gallons per day . . . groundwater infiltration . . . into the pipeline.” Through dye testthg a
measuring conductivity, total dissolved solids, and temperature, the city hadoested the
approximate location of the leakhe letter demanded that Southwest “correct the defective work”

and fix the lealby February 28, 2013.

8“[A] document central to the plaintiff's claim and referred to in the comphaayt be considered
in resolving a motion to dismiss, at least where the document’s authenticityngdisgute. Utah
Gospel Mission v. Salt Lake City Carg25 F.3d 12491253-54 (10th Cir. 2005). Saltake City
referenced the December 12, 2012 letter in its amended complaint. Although it dithciotiae
letter to the complaint, it attached the letter to its responses to the defendaioiss otismiss.
No party disptes the authenticity of the lett@mdthe court may considéts contentgo resole
the motions to dismis8ecause the court may properly consider the document, it is tiadf the
letter that controlsnot the amended complaint’s description ofdbetents of the letter.
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At least by December 17, 2012, therefore, Salt Lake IGigw that somethindnad gone
wrongwith the sewer line rehabilitation project, giving rise to a duty to investigateatise ©f
the leak in the line and the identity of the manufacturer of any faulty compdhantsay have
contributed to the leakSeeHansen v. Novartis Pharm. CorpNo. 2:08CV-985, 2011 WL
6100848, at *3 (D. Utah Dec. 7, 20Xfhe statute of limitations for a claim based upon a defective
product “begins to run when the plaintiff discovers, or should have discovered: (1) that she has
been injured; (2) the identity of the maker of the allegedly defective prochatt(3 that the
product had a possible causal relation to her ifijcjting Aragon v. Clover Club Foods C&57
P.2d 250, 2523 (Utah Ct. App. 1993)Because théetter was sent more than four years before
the city initiated this action, the complaint pleads facts indicating that #ié claims against the
defendantsnay beuntimely under either theur-year statute of limitations for the warranty claims
or the tweyearstatute of limitations for the newarranty claims. The city, therefore, was required
to plead factshowng that the statute of limitations had been tolled.

Salt Lake City, howevedid not assert when and howdiscoveed that the fault of the
defendats caused the leak. Ndid the city allege facts that would shawwinability to discover
the defendants’ fault soon@ihe city moreover, did notssertany additioml facts in its responses
to the defendants’ motions to dismiss to establish that theestdtlimitations had been tolleSee
Am. Mech. Sols., L.L.C. v. Northland Process Piping, t®4 F. Supp. 3d 1030, 1049 (D.N.M.
2016)(noting that “the Tenth Circuit has not clarified whether [delayed discoveng} be pled
with supporting facts in the complaint or may be merely argued in response to the [t@otion
dismiss]”). Because there are no facts to support the tolling of the stafuiestation applicable
to the claims against the defendants, the court must dismiss all the claims agjaswst®nericas,

Sekisui Australia, and HydraTech.
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2) Sufficiency of Factual Assertiori®egardinghe Warranty Claim Against
HydraTech

The warranty claim againsiydraTech must be dismissed for an additional reason. As
noted above, the discovery rule apptie¢he warranty claims only if the supplier of a good makes
an express warranty of future performarideaH CoDe 8§ 70A-2-725(2) The complaint alleges
facts that satisfy # warranty of future performanaequirementas to SekisuiAmericas and
Sekisui AustraliaThe complaint avers that these entitiemranted that the liner against “any
breakdown for the material effectiveness of the structural repair element$irée yearsSalt
Lake City, however, does not allege that HydraTech made a similar expresdywaganding the
future performance of its seals. Absent an express warranty of futurenpeentze, the warranty
claim against HydraTech would accrue upon delivery of the ,segjardless ofvhenthe city
discoveredany defectsBecausg delivery of the seals necessarily occurred more than four years
before this action was filed, the warranty claim against HydraTech ataedte dismissed for a
failure to plead an express warranty of future performance.

C. Leave to Amend

Amendments that areot permitted as a matter of course under Rule 15(a)(1) of the Federal
Rules of Civil Procedure require written consent from the opposing party or ledve odurt.
FeD. R. Civ. P. 15(a)(2). “The court should freely give leave when justice so requiles.”
“Refusing leave to amend is generally only justified upon a showing of undue delag undu
prejudice to the opposing party, bad faith or dilatory motive, failure to cure defesehyg
amendments previously allowed, or futility of amendmeBylin v.Billings, 568 F.3d 1224, 1229

(10th Cir. 2009) (citation omitted).
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Here, Salt Lake City has not had an opportunity to amend its complaint to address the
defendants’ statute of limitations affirmative defenddsis, the court cannot conclude that the
city will not be able to allege facts showing thhe statutes of limitation have been tolled.
Moreover, as noted above, plaintiffs normally have afdigation to plead facts to counter
anticipated affirmative defenses. The duty arose in this case only bduauggy pleaded the dates
of significant events in its complaint. Because Salt Lake City dickmoiv that the defendants
would raise statute of limitations defenses uhgly filed their motions to dismis&irness dictates
that the city bgjiven a chance to ameial address this affirmative defense.

Accordingly, the court grants Salt Lake City 21 days form the date of tes tr amend
its complaint, if it can, to allege the time and manner of its discovery of its cawsdafagainst
the defendantss well as facts showing an inability to discover the causes of action soonghthr
the exercise of reasonable diligence. The city may also amend the complaileigéo fatts
showing that HydraTech expressly warranted the future peafucenof the seals, if it is able to do
so.

CONCLUSION AND ORDER
The court orders as follows:

1. The court GRANTS Sekisui Americas’ Rule 12(b)(6) motion to dismiss the claims
against it. [Docket 28.]

2. The court GRANTS IN PART AND DENIES IN PARSekisui Australids motion to
dismiss. [Docket 29.] The court denies the motion to the extent that it seekssdism
underRule 12(b)R) for lack of personal jurisdiction. The court grants the motion to the
extent that it seeks dismissal of the claims ag&akikui Australiaunder Rule 12(b)(6)

for a failure to state a claim upon which relief may be granted
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3. The court GRANTS IN PART AND DENIES IN PARHIydraTecls motion to dismiss.
[Docket 35.] The court denies the motion to the extent that it seeks dismissal under
Rule 12(b)(2) for lack of personal jurisdiction. The court grants the motion to the exten
that it seeks dismissal of the claims agathgiraTechunder Rule 12(b)(6) for a failure
to state a claim upon which relief may be granted.

4. Dismissal of Salt Lake City’s claims against Sekisui Americas, Sekisuighastand
HydraTech shall be without prejudice. Salt Lake City has leave from thetodile
an amended complaint by Octold€rthat addresses the deficiencidsntifiedin this
Order, if it is able to do so.

DATED SeptembeR8, 2018.

BY THE COURT .
34 N. Parrish

United States District Court Judge
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