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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

LEWIS TILLEY, MEMORADUM DECISION AND ORDER
GRANTING MOUNTAIN AMERICA’S
Plaintiff, MOTION TO DISMISS
V.

Case N02:17<cv-01120JNP-BCW
MOUNTAIN AMERICA FEDERAL CREDIT
UNION, District Judge Jill N. Parrish

Defendant

Before the court is Mountain America Federal Credit Union’s motion to disheis$s
Tilley’s complaint. [Docket 23]. The court GRANTS the motion and dismissksy'$i only
federal claim with prejudice. The court, therefore, dismisses the remaitategasv claims
without prejudice for lack of subject matter jurisdiction.

BACKGROUND

Tilley had a checking account at Mountain America and dgréed tgoarticipate in its
overdraftservice Under this servicahe credit union agree® cover a chargavhen there were
insufficient fundsin the accountMountain America chargea $20 fee foeach overdraft draw it
covered The optin agreement to Mouain America’s overdraft serviagescribed the conditions
under whichit assesssan overdraft fee as followSAn overdraftoccurs when you do not have

enough money in your account to cover a transaction, but we pay it anyway.”

1 Mountain America attached a copy tbe optin agreement to its motion to dismiss. Because
this document was referenced in Tilley’'s complaint and no one disputes the its ailyhéiné
court may consider the opt agreement without converting Mountain America’s motion to a
motion for summary judgmenttah Gospel Mission v. Salt Lake City Corp25 F.3d 1249,
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There are two principal methods for determining the amount of minaychecking
account. The first is the ledger balance method, which is the amount thattaicr@dimember
sees when he or she looks up their account balance. The ledger balance excludssdiebit
chargeghat have been authorizég the financial institutiorbut that have mt yet posted to the
account. It alsoncludesthe full amount of deposits even if the funds have not yet cleared. The
second is the available balance method. The available baék®seinto account authorized debit
card charges that have not yet posted to the account and excludes deposits if the funds have no
yet been cleared by the credit union. Mountain America uses the availableebadatitod to
determine whether a member has overdrhisror herchecking account.

On January 10, 2016, Tilley hadedger balance d$49.31 in his checking accoutte
made a debit card purchase for $11B6t the available balance of the account was insufficient
to cover this charge, $dountain Americaassessed $20 overdraft fee.

On October 10, 2017, Tilley filed a complaint against Mountain America basedhipon t
overdraft charge. He asserted a fedelaiht underthe Electronic Fund Transféct (EFTA).

Tilley also asserted sigtatelaw claims: breach of contract, breaghthe implied covenant of
good faith and fair dealing, unjust enrichment, money had r@ogived, common law

unconscionability, ané claimunderthe Utah Truth in Advertisingct. The complaintsought

certification of a classiction lawsuit so that Tilley caepresent similarbgituated individuals.

Mountain Americafiled a motion to dismiss the complaint under Rule 12(b)(6) of the
Federal Rules of Civil Procedyrarguing that Tilley failedo state a claim upon which relief can

be granted.

1253-54 (10th Cir. 2005) (“[A] document central to the plaintiff's claim and referred to in the
complaint may be considered in resolving a motion to dismiss, at least wheatectimaetis
authenticity is not in dispute.”).



ANALYSIS
THE EFTA CLAIM

Pursuant to authority granted by the EFTA, the Bureau of Consumer Financiali®notect
(Bureau)issued Regulation E to establish protections for consumers that engage roniglect
funds transfers. 12 C.F.R. 8 1005Regulation E sets standards for overdraft services provided

by financial institutios, including an opin requirement

[A] financial institution holding a consumer’s account shall not assefee or
charge on a consumer’s account for paying an ATM ortiome debit card
transadbn pursuant to the institution’s overdraft service, unlessnstgution: (i)
Provides the consumer with a notice in writing, or if the consumer agrees,
electronically, segregated from all other inforimat describing the institutios’
overdraft service; . . [and](iii) Obtains the consumeraffirmative consenbor
optdin, to the institutiors payment of ATM or onéime debit card transactions

Id. 8 1005.7(b)(1); see alsad. 8 1005.17(d)(1)requiringa “brief description of the financial
institution’s overdraft service and the types of transactionsvfoch a fee or charge for paying
an overdraft may be imposgd”

Thenotice required by Regulation‘Bhall be substantially similar to Model Form-9,”
which is promulgated by the Buredd. § 1005.17(d)Model Form A9 includes the following
description of an overdraft servicé&n overdraftoccurs when you do not have enough money in
your account to cover a transaction, but we pay it anywdyg’ 1005, App. AThe optin form
used by Mountain Americaises verbatim the language suggested by Model Fora o
describe its overdraft service.

Tilley alleges in his complaint that Mountain America violateegulation E, and by
extension hle EFTA, because the notice it provided to him did not adequately aestsib

overdraft serviceSpecifically, Tilley claimsthat the noticdailed to inform him that Mountain



America used the available balance method to determine when an overdraft occurhaather t
the ledger balance method.

The court concludes that Tilldgiled to state a clairander the EFTA for two reasons: (1)
he did not file hiscomplaint within the applicabliemitations period and (2) Mountain America

is insulated from liability by the EFTA's safe harbor provision

A. LimitationsPeriod

15 U.S.C. § 1698(a) authorizes consumers to initiate a lawsuit for a failure to comply
with any provision of th&FTA.2 The lawsuit must be brought “within one year from the date of
the occurrence of the violation.” 15 U.S.C. § 1693m(g).

Tilley alleges that Mountain America violated Regulation rE January 10, 2016y
assessing an overdraft fee without complying with the notice requirement found in the
regulation. Tilley did not file his complaint untdctober 10, 201, nine monthsafter the one
year limitations petiod had run. Tilley argues, however, that the court should not dismiss his

EFTA claim because thmitations period was tolled by the discovery riile.

2 This civil liability provision authorizes a lawsuit against “any person wiie fa comply with
any provision of this subchapter [i.e. the EFTith respect to any consunied5 U.S.C.
§1693m(a). This language isnited to violations of the provisions of the EFTA and does not
explicitly permit lawsuits for violations of regulations authorized by the ERV&reover, the
civil liability provisionsof other federal statutesontain language expressly authorizicigil
enforcement actions foviolations of regulationsSee, e.g 31 U.S.C. 8%320, 5321, 5322
(authorizing injunctive relief and civil and criminal penalties against financiéitutisns for
“violating this subchapter or a regulation prescribedrder issued under this subchaptaBut
because the parties have not raised this issue, and because the court disentSSEA tlaim on
other grounds, the court does not address whether the EFTA impliedly authorizemasuitd
based upotheviolation ofaregulation.

3 The EFTA does not contain a discovery rule provisiorstditesthat a lawsuit must be brought
within one year of the violation and does atiow for any exceptions. The Supreme Court has
noted that the cases in which ‘a staguof limitation may be suspended by causes notioresd

in the statute itself . .are very limited in character, and are to be admitted with great caution;
otherwise theourt would make the law instead of administering &édbelli v. S.E.C.568 U.S.



The federadiscovery rule tolls the statute of limitations untié plaintiff knows or has
reason to know of the existence and cause of the injury which is the basis of hi$ &utios..
Constructors Corp. v. U.S. Bureau of Reclamatith F.3d 963, 969 (10th Cir. 1994). In order to
raise a delayed discovery argumemtplaintiff must plead facts supporting lis herfailure to
discover theinjury and its cause as well aacfs demonstrating the plaintiffeeasonable
diligence to discover the causetbé injury. SeeBoettcher v. Conoco Phillips, GdJo. 176115,
2018 WL 817879, at *2 (10th Cir. Feb. 12, 201#)published)Ballen v. Prudential Bache Sec.,
Inc., 23 F.3d 335, 337 (10th Cir. 1994).

Tilley does not plead any facts supporting the delayed discovery argumensdseina
response to Mountain America’s motion to dismiss.ddes not staten his complainwhen or
how he discovered his injury and its causer Noes he allege facts showing that he exercised
reasonable diligend® discover the injury oits causeThis failure to plead facts supporting his
delayed discovery argument meritsrdissal of the EFTA claim.

Furthermore, the facts alleged in the complaint establishtitbadiscovery rule does not

apply. The crux of Tilley’s claim is that Mountain America violated Reguiatio when it

442, 454, (2013) (alteration in original) (citation omitted). But the Courekpbcitly declined
to decide whethesomelower courts have correctly held that “all fealestatutes of limitations

. incorporate a general discovery rule ‘unless Caygteas expressly legislated otherwise.”
TRW Inc. v. Andrews534 U.S. 19, 27 (2001) (quotimgndrews v. TRW, Inc225 F.3d 1063,
1067 (9th Cir. 2000)see also idat 35—-36 (Scalia, J., concurring).

The Tenth Circuit has held that the discovery rulpliap to judiciallycreatedBivensactions.
Indus. Constructors Corp. v. U.S. Bureau of ReclamatidnF.3d 963, 969 (10th Cir. 1994)
Additionally, this circuit has read the discovery rule into the limitations provision of the
Copyright Acteven though the Act is silent on this issGeoper v. NCS Pearson, In@33 F.3d
1013, 1015 (10th Cir. 2013). Arguably, the holdingGafoperdoes not apply here because the
language of thdimitations provision of the Copyright Adliffers from the laguage of the
limitations provision of the EFTASeel7 U.S.C. § 507(b) (providinthat a copyrightaction

must be filed “within thre years after the claim accrued”). The court, however, need not decide
whether the limitations provision of the EFTA incorgies the discovery rule because, as
discussed below, even if it applies it does not toll the statute of limitations in this cas



assessed an overdraft fee without providing hiith an adequate notice of hote overdraft
service works. Tilley was aware of or had reason to know the content of tire rogitce that
was provided to him when he agreed to participate in the overdraft servicesaHenal or had
reason to knowthat the ledger balance of his checking account $4%.31when he used his
debit card to makena$11.86purchaseon January 102016 Finally, he had reason to know that
Mountain America assessed a $20 overdraft fee based upon this purchase. Thus he &dew or h
reason to know of himjury—the $20 feeAnd to the extent that he was surprised by the fee, he
knew or had reason to know of the cause of his irftihe inadequate warning of the overdraft
fee procedures provided by Mountain America in theioptotice. SeeWhittington v. Mobiloil
Fed. Credit UnionNo. 1:16CV-482, 2017 WL 6988193, at *13 (E.D. Tex. Sept. 14, 2q17¥)
[the plaintiff] had exercised due diligence, she would have discovered her ingithes by
viewing her online . . account oldooking at her bank statements.Harvey v. Google In¢No.
15-CV-03590EMC, 2015 WL 9268125, at *4 (N.D. Cal. Dec. 21, 20()[the plaintiff] had
exercised due diligence, she should have discovered the wifingr by looking at her . . .
account or even more simply, looking at her bank staterjents.

Tilley nonethelesargues that the discovery ridbould toll the limitations periobecause
he had no reason to know that Mountain America had assessed the overdraft fee based upon the
available balance method. Biitley alleges no facts to support this claim. He does not allege,
for example, that he exercised reasonable diligence kiggasomeoneat Mountain America to
explain his overdraft fee. Nor does he allege that none of Mountain America’slypalhdable
information discloses the method by which overdraft fees are assessedvédoi@ley did not
have to knw the precise nmthod Mountan America usedo assess an overdraft fee in order to

have reason to know the cause of his injdtige inadequate o notice Under his EFTA



claim, he only needed to have reason to know that thenopitice did notsufficiently inform
him that he could be liable for an overdraft fee even if the ledger balance of his account was
sufficient to cover a chargdilley did not have to know that Mountain America used the
available balance method.

The court, thereforeletermines that the discovemyle does not apply here adgmisses

the EFTA claim because it is barred by the-gear limitations period.

B. Safe Harbor Provision

The EHA contains a safe harbor provisjowhich states that “[im] provision of this
section .. .imposing any liabilityshall apply ta . . any failure to make disclosure in proper form
if a financial institution utilized an appropriate model clause issued by treaBor the Boartl
15 U.S.C. § 1693m(d)Regulation E mandates that financial institutiahall use an optin
notice that is “substantially similar to Model ForraA®” which is promulgated by the Bureau.
12 C.F.R.§ 1005.17(d).Mountain America argues thahe EFTAs safe harbor provision
insulates it from liability becauseused verbatim thappropriateclause ofModel Form A-9 to
describe its overdraft servicendeed,its optin notice is almost identical thlodel Form A-9,
with only slight modifications to account fdifferences in its overdraft servicglley, however,
contends that the safe harbor provision does not bar his EFTA claim for three reasons.

Tilley first arguesthat the EFTAs safe harbor provision does not shield financial
institutiors fromchallenges to #hadequacy of the language of the-impnotice. Citingauthority
from afederaldistrict courtin Michigan he asserts that “the statutory language [of the safe

harbor provision] suggests that this defense insulates an institution only fromemgéals to

4 The litigants disagree as to whether limitations period would begin anew falraiteharges
that occurred after the Jaany 10, 2016 charge. The court, however, has no occasion to resolve
this dispute because Tilley did not plead any other overdraft charges todustacc



the form—not the adequaey-of the dsclosure.”PinkstonPoling v. Advia Credit Union227 F.

Supp. 3d 848, 852 (W.D. Mich. 201@)lteration in original) (citation omitted)This reading of

the safe harbor provision divides timadequate disclosuaims that may be brought under the
EFTA into two categorieschallenges as to the form of the disclosure and challenges as to the
substance or adequacy of the disclosBmekston-Polingreasonedhata claim that the language

of a disclosure is inadequate fahso the second category ahdd that the safe harbor provision
does not apply to such claims. 227 F. Supp. 3d at 852-53.

This court respectfully disagrees with tRenkston-Polingcourt’s interpretation of the
EFTA's safe harbor provisiobecause it wouldender ita nullity. “It is ‘a cardinal principle of
statutory construction’ that ‘a statute ought, upon the whole, to be so construed that, if it can be
prevented, no clause, sentence, or word shall be superfluous, void, or insigHificaN’Y. Inc. v.
Andrews 534 U.S. 19, 312001)(citation omitted)accordWashington Mkt. Co. v. Hoffmah01
U.S. 112, 11516 (1879) (“As early as in Bacon’s Abridgment, sect. 2, it was saiddhsatute
ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence, o
word shall be superfluous, void, or insignificant.'Titerpretingthe safe harbor provision to
excludeany protectiorfrom challenges to the adequacy of the language of the disclosure would
make the provision completely ineffectudRegulation E requés financial institutions to

disclo®e certain specified information, including a “brief description of the . . . overdraft

5 See alsoPinkstonPoling v. Advia Credit UnionNo. 1:15CV-1208, 2017 WL 5153218, at *2
(W.D. Mich. Apr. 20, 2017) (denying a motion for reconsideration on the safe harbor issue);
Walbridge v. Ne. Credit UnigrNo. 1#CV-434-JD, 2018 WL 1187407, at *7 (D.N.H. Mar. 7,
2018) (adopting the holding d®PinkstonPoling); Gunter v. United Fed. Credit UnioriNo.
315CV00483MMDWGC, 2017 WL 4274196, at *3 (D. Nev. Sept. 25, 2017) (scnajh v.
Bank of Hawaii No. CV 1600513 JMSRLP, 2017 WL 3597522, at *8 (D. Haw. Apr. 13, 2017)
(same);Ramirez v. Baxter Credit UnipiNo. 16CV-03765SI, 2017 WL 118859, at *7N.D.

Cal. Jan. 12, 2017) (sam@ut seelims v. LGE Cmty. Credit UnipiNo. 1:15CV-4279TWT,

2017 WL 5133230, at *7 (N.D. Ga. Nov. 6, 2017) (dismissingFTA claim and reasoning that

the safe harbor provision applied to a claim that tharolatnguagevas unclear).



service,” the amount of any fees imposed, and the maximum number of overdrifiatemay

be assessed in one da?2 C.F.R.8 100517(d). Any legal challenge to a disclosure made
pursuant to Regulation E necessarily must cotitesadequacy of the language used to ntlage
disclosure.Thus, excluding challenges to the adequacy of the disclosure from the iprotect
afforded by the safe harbor clawseuld render it superfluous and without effect.

A plain language reading of the safe harbor provision awids adisfavoredresult The
provision insulates a financial institution from liability foarly failure to make disclosure in
proper formi if the institution uses the appropriate model clasgm Form A-9. In other words,
if a financial institution usemodel language provided by then@auto make a disclosure, it is
shielded from liability for claims that the disclosureléficient.In this context, thevord “form”
refers to he “particular . . . structure[] or construction of a thing; the particular mode in which a
thing exists or manifests itselfform, THE OXFORD ENGLISH DICTIONARY (2d Ed. 1991)accord
form, THE RANDOM HOUSE COLLEGE DICTIONARY (Rev. Ed. 1980) (“configuration. . . . the
manner or style of arranging and coordinating parts for a pleasingotiedfresult.”) Thus, the
form of the disclosure must necessarily include shbstantive language from which it is
constructedBYy shielding banks and credit unions from liability as to the form of a discldsure i
they adopt model language drafted by the Bureau, the safe harbor provision provilesty
against claims that the structure or construction of the madguageprovided by the Bureau
violates Regulation E

The court concludes that the narrow interpretation of the EFTAs safe harbor qmovisi
advanced by Tilley would render it illusory. Indeed, Tilley's reading @drdnsform thesafe

harbor into a siren song that lurssancial institutions to founder on rocky shoalfie court



determines, therefore, that the form of a disclosure includes the substantjuede used to
make the disclosure.

Second, Tilleyargues that the safeatibor provision does not apply because his EFTA
claim is not based upon a failure to properly disclose information. He contenhdisstickaim is
based upon a provision that prohibits financial institutions from charging customedsafiver
fees. But eve cursory review of Regulation E reveals this argument to be spurious. Regulation
E provides that financial institutions “shall not assess a fee or chargearsamer’s account
for paying an ATM or ondime debit card transaction pursuant to the instittd overdraft
service, unless the institution: (i) Provides the consumer with a notice inguriti. describing
the institution’s overdraft serviceld. § 1005.17(b)(1). Tilley's EFTA claim is that Mountain
America improperly charged an overdraft fbecause it did not provide a proper written
notice—.e., disclosure-to him beforehand. The key issue in Tilley’s claim is whether Mountain
America provided an adequate disclosure of its overdraft services. Thus, théasabe
provision applies to Tilleg claim.

Finally, Tilley argues that the Bureausficial interpretaibn of Regulation BEbars the
applicationof the safe harbor provisiom this caseThe official inerpretation contains the
following comment on the model forms drafted by the Bureau and attached as Appdadix
Regulation E[T] he Bureau has issued model clauses for institutions to use in designing their
disclosures. If an institution uses these clauses accurately to reflsetvitse, the institution is

protected from liability fo failure to make disclosures in proper fotfnld. § 1005, Supp..l

¢ Tilley appears to suggest that the court should defer to the official interpnetsiced by the
Bureau. Generally, courts must defer to an agency'’s official interjoretattits ownregulatiors.
SeeChase Bank USA, N.A. v. McC®p2 U.S. 195, 2112011) But the Bureau'’s interpretation
of Regulation E is not at issue here. The question before the court is how poeintee safe
harbor provision contained ithe EFTA, a statutenacted by Congress. Where the Bureau’s

10



Contrary to Tilley's assertion, this official interpretation does not defeat safe harbor
protections afforded by 15 U.S.C. § 1693m(djs true that financial institutionsre not atitled

to safe harbor protections if they use an inappropriate model clause or distilesureis
inaccurateSeeHale v. MBNA Am. Bank, N.,ANo. 99CIV.8831(AGS), 2000 WL 1346812, at *3
(S.D.N.Y. Sept. 18, 2000 Quoting a model that inaccurately delses the situation is no
defense against liability; Cirone-Shadow v. Union Nissan of Waukeg@B5 F. Supp. 938, 944
(N.D. 1ll. 1997) (“[C] ompliance with te model form does not protect [the defenddrdin
claims that it made misrepresentations witiiéncontract’). But the model clase adopted by
Mountain America does not misstate faotsinaccuratelyrepresentts ovedraft service. At
most,the notice $ ambiguous because it did not clarify whether the credit union used the ledger
balance method or the available balance method to determine whether an ovasdoafiunred.
SeeTims v. LGE Cmty. Credit UnipiNo. 1:15CV-4279TWT, 2017 WL 5133230, at *GN.D.

Ga. Nov. 6, 2017)“Because ‘enough moneyan mean the available balance method, [the
defendant financial institutiontannot be said to have explicitly misled the Plaintiff or
inaccurately described its overdraft program. The only thing [the dafiéfichancial institution]

can be said to be guilty of is a lack of precision.”). Because the model clantaged in the

official interpretation doeshot purport to interpret the EFTA, at least not directly, it is unclear
whether the interpretation warrar@hevrondeferenceSee Chevron, U.S.A., Inc. v. Nat. Res.
Def. Council, Inc.467 U.S. 837, 844 (1984)[C]onsiderable weight shouloe accorded to an
executive department’s construction of a statutory scheme it is entrustdohitister . . . .”).

Nor is it clear whether the official interpretation was issued pursuant to {aotbeomment
rulemaking, a prerequisite tohevrondeferenceSeeChristensen v. Harris Cty529 U.S. 576,

587 (2000) (holding that agency interpretations that were not arrived at after a formal
adjudicationor noticeandcomment rulemakingnd which lack the force of law “do not warrant
Chevronstyle deferencg’ However, because the Bureau’s official interpretation of Regulation E
does not conflict with the court’s reading of the safe harbor provision, the court need not
determine whether it must defer to the Bureau'’s interpretation.

11



optin notice was not inaccurate, it did not run afoul of the Bureau’s official intatpme of
Regulation E.
The court, therefore, concludes that the safe harbor provision of the EFTA insulates

Mountain Americarfom liability for any violations of Regulation.E

C. Leave to Amend

Amendments that are not permitted as a matter of course under Rule 16{al}i#)
Federal Rules of Civil Pcedure require written consent from the opposing party or leave of the
court. FED. R. Civ. P. 15(a)(2). “The court should freely give leave when justice so requices.”
“Refusing leave to amend is generally only justified upon a showing of undue dethe
prejudice to the opposing party, bad faith or dilatory motive, failure to cure defesehyg
amendments previously allowed, or futility of amendmeBiytin v. Billings 568 F.3d 1224,
1229 (10th Cir. 2009) (citation omitted).

Here,leave to amendvould be futile. The safe harbor provision is a fundamentall leg
impediment to the EFA claim. Because the only facts that are relevant to the safe harbor
defense are the language of the-iopagreement and the language of Model FAr1, pleading
additional facts cannot change the operation of the safe harbor provision. The court, therefore,

dismisses the EFTA claim with prejudice.

Il. THE STATE -LAW CLAIMS

The sole basis for this courd hear the statmw claims against Mountain America is
supplemental jusdiction. This court “may decline to exercise supplemental jurisdiction over a
claim .. .if ... the district court has dismissed all claims over which it has origiisali¢gtion”

28 U.S.C. 8§ 1367(c)[W]hen the federalaw claims have dropped oat the lawsuit in its early

stages and only stataw claims remain, the federal court should decline the exercise of

12



jurisdiction by dismissing the case without prejudic@arnegieMellon Univ. v. Cohill 484 U.S.
343, 350 (1988jfootnote omitted)accad Smith v. City of Enid ex rel. Enid City Comm1a19
F.3d 1151, 1156 (10th Cir. 1998) (“When all federal claims have been dismissed, the court may,
and usually should, decline to exercise jurisdiction over any remaining state.t)alhe court,
therefore, declines to exercise supplemental jurisdiction over the remaimietw claims and

dismisses them without prejudice.

II. REQUESTS FOR JUDICIAL NOTICE

In support of its motion to dismisdlountain America requested that this courtetak
judicial notice of its opin agreement and its membership agreement. Tilley objeatgding
that the court may not consider documents outside of the complaint without converting Mountain
America’s motion to a motion for summary judgment. As noted in footnote 1 of this, @rder
court may consider a document referehicethe complaint when resolving a motion to dismiss
if the document’s authenticity is undisputéétah Gospel Mission v. Salt Lake City Corp25
F.3d 1249, 12534 (10th Cir. 2005)Because the complaint references theiomgreement and
its authenticity is undisputed, the court takes judicial notice of this documkat.cdurt,
however, has no occasion to consider the membership agreement in resolving the motion to
dismiss the ETFAlaim. Accordingly,Mountain America'sequest to take judicial notice of the
membership agreement is denied as moot.

Tilley also requests judicial notice of several other documents anetetateordersThe
court concludes that these documents are eftberelevant to the motion to dismiss the EFTA

claim or are not binding authority. The court, therefore, denies Tilleywsestdor judicial notice.

13



CONCLUSION AND ORDER

The court GRANTS Mountain America’'s motion to dismiss. The EFTA claim shall be
DISMISSED WITH PREJUDICE. The renmang statelaw claims shall beDISMISSED
WITHOUT PREJUDICE

DATED SeptembeR5, 2018.

BY THE COURT

3l e

Jill N. Parrish
United States District Court Judge
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