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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

LON HARVEY KENNARD,

o MEMORANDUM DECISION
Plaintiff, & ORDER TO CURE

DEFICIENT COMPLAINT
V.

STATE OF UTAHet al, Case N02:17-CV-1160JNP
Defendars. District Judgelill N. Parrish

Plaintiff, inmate Lon Harvey Kennaydrings thigpro secivil-rights actionsee42
U.S.C.S. § 1983 (2019)in forma pauperissee28 id. § 1915. Havingow sceened the
Complaint, (Doc. No. 3-2), under its statutory review funcfitime Courtorders Plaitiff to file

an amended complaint to cure deficiencies before further pursuing claims.

The federal statute creating a “civil action for deprivatiorigifts” reads, in pertinent part:
Everypersonwho, under color of any statute, ordinance, regulation, custom, or
usage, of angptateor Territory . . .,subjects, ocauseso be subjected, any
citizen of the Unitedtatesor otherpersonwithin the jurigliction thereof to the
deprivation of any rights, privileges, or immunities secured by the Datitst
and laws, shall be liable to the party injured in an action at law, suit in equity, o
other proper proceeding for redress, except that in any acbogltragainst a
judicial officer for an act or omission taken in such officer’s judiciglacity,
injunctive relief shall not be granted unless a declaratory decree was vimated
declaratory relief was unavailable.

42 U.S.C.S. § 1983 (2019).

2The screening statute reads:

(a) Screening—The court shall review . . . a complaint in a civil action in
which a prisoner seeks redress from a governmental entity or officer or
employee of a governmental entity.

(b) Grounds for dismissal-On review, thecourt shall identify cognizable
claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim upon which
relief may be granted; or

(2) seeks monetary relief from a defendant vehimmmune from
such relief.

28 U.S.C.S. § 1915A (2019).
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COMPLAINT'S DEFICIENCIES
Complaint:

(a) does not properly affirmatively link defendantsstamecivil -rights violatiors (e.g.,
inadequate medical care and failure to protect

(b) does not adequately state a claim of inadequate medical treatment (see below).
(c) names some defendants only in text, not in Complaint’s heading.

(d) brings civitrights claims against several attorneygnesses, and business people and
entities,who are not properly named, as they are private citizens, not state actles§ 1983.

(e) possibly asserts claims on the constitutional validity of his imprisonmbith should be
brought in a habeas-corpus petition, not dights complaint (e.g., ineffective assistance of
counsel).

(f) asserts claims possibly invalidated by the ruleléck(seebelow).

(g) names State of Utah as a defendant which violates governrirentahity principles (see
below).

(h) improperly names prosecutas defendast apparently without considering prosecutorial
immunity (see below).

(i) states crimes by Defendants must be redressed; however, a federaltisils not the
proper place to address criminal behavior.

() has claims apparently regarding current confinement; however, congpaiutently not
drafted with contract attorneys’ help.

GUIDANCE FOR PLAINTIFF
Rule 8 of the Federal Rules of Civil Procedure requires a complaint to confaén "(1
short and plain statement of the grounds for the court's jurisdiction . . .; (2) a short and plai
statement of the claim showing that the pleader is entitleglied; and (3) alemand for the

relief sought.'Rule 8's requirements mean to guarantee "that defendants enjoy fair hotice o



what the claims against them are andgr@inds upon which they restV Commc'ns Network,
Inc. v ESPN, In¢.767 F. Supp. 1062, 1069 (D. Colo. 1991).

Pro se litigants are not excused from complying with these minimal pleadivands.
"This is so because a pro se plaintiff requires no special legal trainingptotébe facts
surrounding his alleged injury, and he must provide such facts if the court is to determine
whether he makes out a claim on which relief can be grartted.V. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). Moreover, it is improper for the Court "to assume the roleanfade for
a pro se litigant.Td. Thus, the Court cannot "supply additional facts, [or] construct a legal
theory for plaintiff that assumes fadhat have not been pleadeldiinn v. White880 F.2d
1188, 1197 (10th Cir. 1989

Plaintiff should consider theggeneralpoints before filing an amended complaint:

(1) The revised complaint must stand entirely on its own and shall not refer to, or
incorporate by reference, anyrpon of the original complainSee Murray v. Archambad32
F.3d 609, 612 (10th Cir. 1998téting amended complaint supeEtss original)The amended

complaint may also not be added to after it is filed without moving for amendment.

3The rule on amending a pleading reads:
(a) Amendments Before Trial.
(1) Amending as a Matter of Courgeparty may amend its pleading
once as a matter of course within:
(A) 21 days after serving, ior
(B) if the pleading is one to which a respongileading is
required, 21 days after servioka responsive pleading or 21
days after service of a motion under Rule 12(b),dejf),
whichever is earlier.
(2) Other Amendments. In all other casagqarty may amend its
pleadings only with the opposing party’s written consent or the court’s
leave. The court should freely give leave when justice so requires.
Fed. R. Civ. P. 15.



(2) The complaint must clearly state what each deferdgpically, a named government
employee-did to violatePlaintiff's civil rights.See Bennett v. Passt#5 F.2d 1260, 1262-63
(10th Cir. 1976) (stating personal participation of each named defendant isa¢sdlegation in
civil-rights action)." To state a claim, a complaint must ‘'make clear exadilyis alleged to
have donevhatto whom™ Stone v. Albert338 F. App’x 757, (10th Cir. 2009) (unpublished)
(emphasis in original) (quotingobbins v. Oklahom#&19 F.3d 1242, 1250 (10th Cir. 2008)).
Plaintiff should also include, as much as poss#ypecific dates or at least estimates of when
alleged constitutional violations occurred.

(3) Each cause of action (e.g., inadequate medical care and failure to) progether
with the factsand citationghatdirectly support it, should be stated segialy. Plaintiff should be
as brief as possible while still using enough words to fully explain the “who,” {Wiwetere,”
“when,” and “why” of each claim.

(4) Plaintiff may notname an individual as a defendant based solely on his or her
supervisory positiorSee Mitchell v. Maynard0 F.2d 1433, 1441 (10th Cir. 1996) (stating
supervisory status alone does not support § 1983 liability).

(5) Grievancedenial alone with no connection teidlation of constitutional rights
alleged by plaintiff, does not establish personal participation under § 188Bagher v.

Shelton No. 09-3113, 2009 U.S. App. LEXIS 25787, at *11 (10th Cir. Nov. 24, 2009).

(6) “No action shall be brought with respect to prison conditions under . . . Federal law,
by a prisoner confied in any jail, prison, or other correctional facility until such administrative
remedies as are available are exhausted.” 42 U.S.C.S. § 1997e(a) (2019). HowietiffrnBéal

not include information regarding grievances in his complaint. Exhaustiamongtrative



remedies is an affirmative defense that must be raised by Defendants to dpply&selones
v. Bock 549 U.S. 199, 216 (2007).

(7) “No Federal civil action may be brought by a prisoner confined in a jail, prison, or
other correctional facility, for mental or emotional injury suffered whileust@dy without a
prior showing of physical injury or the commission of a sexual act.” 42 U.S.C.S. § 1997e(e)
(2019).

* Inadequate Medical Treatment

The Eighth Amendment’s ban on cruel and unusual punishment requires prison officials
to “provide humane conditions of confinement” including “adequate . . . medical Caggg’v.
Eberly, 164 F.3d 490, 495 (10th Cir. 1998)) (quotBerney v. Pulsipherl43 F.3d 1299, 1310
(10th Cir. 1998)). To state a cognizable claim under the Eighth Amendment for faifun@vide
proper medical care, “a prisoner must allege acts or omissifisiently harmfuto evidence
deliberate indifference to serious medical nee@ésbn v. Stotts9 F.3d 1475, 1477 (10th Cir.
1993) (emphasis in original) (quotigstelle v. Gamble429 U.S. 97, 106 (1976)).

Any Eighth Amendment claim must be evaluated under objective and subjective: prongs
(1) “Was the deprivation sufficiently serious?” And, if so, (2) “Did the offsmdt with a
sufficiently culpable state of mind®ilson v. Seiter501 U.S. 294, 298 (1991).

Under the objective prong, a medical need is “sufficiently serious . . .if it is onleathat
been diagnosed by a physician as mandating treatment or one that is so obvious thiayeven a
person would easily recognize the necessity for a doctor’s atteriealéck218 F.3d at 1209

(citations & quotation marksmitted).



The subjective component requires the plaintiff to show that prison officials were
consciously aware that the prisoner faced a substantial risk of harm and wardeggdied the
risk “by failing to take reasonable measures to abatEdtfner v. Brennan511 U.S. 825, 847
(1994). “[T]he ‘inadvertent failure to provide adequate medical care’ tantamountligeneg
does not satisfy the deliberate indifference stand&platks v. Singl690 F. App’x 598, 604
(10th Cir. 2017) (unpublished) (quotikgtelle v. Gamblet29 U.S. 97, 105-06 (1976)).
Furthermore, “a prisoner who merely disagrees with a diagnosis or a Ipeelsoourse of
treatment does not state a constitutional violati®erkins v. Kan. Dep’t of Corrs165 F.3d
803, 811 10th Cir. 1999%ee also Gee v. Pache&®27 F.3d 1178, 1192 (10th Cir. 2010)
(“Disagreement with a doctor’s particular method of treatment, without,rdoes not rise to the
level of an Eighth Amendment violation.”).

* Heck

Plaintiff's claims appear to include some allegations that if true may invalidate his
conviction or sentence. "lIHeck the Supreme Court explained that a § 1983 action that would
impugn the validity of a plaintiff's [incarceration] cannot be maintained utitedbasis for
incarceration] has been reversed on direct appeal or impaired by collatessddings. Nichols
v. Baer No. 08-4158, 2009 U.S. App. LEXIS 4302, at *4 (10th Cir. Mar. 5, 2009) (unpublished)
(citing Heck v. Humphreys12 U.S. 477, 486-87 (1994heckkeeps litigantsfrom using a 8§
1983 action, with its more lenient pleading rules, to challenge their conviction ensent
without complying with the more stringent exhaustion requirements for habtass."Butler

v. Compton482 F.3d 1277, 1279 (10th Cir. 2007}dtion omitted). Heckclarifies that "civil



tort actions are not appropriate vehicles for challenging the validity dbodisg criminal
judgments.” 512 U.S. at 486.

Plaintiff argues that his constitutional rights were breached in a way thatttacly a
Petitioner's very imprisonmertieckrequires that, if a plaintiff requests 8§ 1983 damages, this
Court must decide whether judgment for the plaintiff would unavoidably imply thatifigint
incarceration is invalidd. at 487 Here, it appears it may on some claims. If this Court were to
conclude that Plaintiff's constitutional rights were violated in a prejudicial enaiinvould be
stating that Plaintiff's incarceration was not valid. Thus, the involved claimst mewdismssed
unless the plaintiff can demonstrate that the conviction or sentence has ateadiyMalidated.”
Id. This has apparently not happened and may result in dismissal of such claims.

* State Immunity

Next, there are claims that have been made against the State; however, the Eleventh
Amendment prevents "suits against a state unless it has waived its immupoitgented to suit,
or if Congress has validly abrogated the state's immuritiyy'v. McGil] No. CIV-06-0334HE,
2006 U.S. Dist. LEXIS 51632, at *8 (W.D. Okla. July 26, 2006) (unpublished) (ditijam v.
Regents of Univ. of Calb0 F.3d 1511, 1522 (10th Cir. 199kgstwood v. Dep't of Corrs346
F.2d 627, 631 (10th Cir. 1988)). Plaintiff asserts no basis for determining that the State has
waived its immunity or that it has been abrogated by Congress. Becaudaiarsyagainst the
State appear to be precluded by Eleventh Amendment immunity, the Court belfe@sadt

subjectmatter jurisdiction to consider thei®@ee idat *9.



* Possible Posecutorial Immunity for Defendants Sweat and Lake
A prosecutor acting within the scope of his duties enjoys absolute immunityséiom
under 8§ 1983Imbler v. Pachtmam24 U.S. 409, 424 (1976). The prosecutors’ acts, as alleged
by Plaintiff, appear tan part, relate to advocacy before the court. These defendants therefore
may be entitled to absolute prosecutorial immunity from this lawsuit.
ORDER
IT IS HEREBY ORDERED that:
(1) Plaintiff must within thity days cure th€omplaint’'s deficiencies noted above bynig a
document entitled, “Amended Complaint.”
(2) The Clerk's Offie shall mail Plaintifthe Pro Se Litignt Guide with a blankarm civil -
rights complaint for Plaintiff to usé he wishes to pursue a thiashended complain
(3) If Plaintiff fails to timely cure the above deficiencies accogdim this Order's instructions,
this action will be dismissed without further notice.
(4) Plaintiff shall not try to serve the amended complaint on Defendants; instead thev@iourt
perform its screening function and eehine itself whether themended complaint warrants
service.No motion for service of process is needeee28 U.S.C.S. § 1915(d) (2018 he
officers of the court shall issue and serve all process, and pafiodoties in [n forma
pauperi§ cases.”).
DATED May 22, 2019.
BY THE COURT:

Ch S Gk

JUDGE JILL N. PARRISH
United States District Court




