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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

In re NEW CANYONLANDS BY NIGHT, MEMORANDUM DECISION
LLC, and CANYONLANDS RIVER AND ORDER GRANTING

TOURS, LLC, for and on behalf of the vesseMOTION FOR SANCTIONS
number UTO757GR for exoneration from or
limitation of liability, Case N02:17<¢v-01293DN

District JudgeDavid Nuffer

Thisis an action under admiraland maritimdaw for exoneration or limitation of
liability arising from a September 8, 2017 boat accident on the Colorado River near Moab,
Utah! Claimantg were passengers on the vessel at the time of the accident

Claimants nowseekentry ofsanctionsagainstthe vessel’s ownersNew Canyonlands
by Night, LLC and Canyonlands River Tours, LL@®llectively, “Canyonlands3-for
spoliation of evidencé After the accidentCanyonland$iad the vessel repaired agidcarded
the damaged parts its failed steering system withoptoviding Claimantsnoticeor the
opportunity toinspectthe vessef.Claimantsargue that this spoliation of evidendd prejudiced
their ability todetermine the cause of the vessel’s steering failure and to chathenggports

and opinions of Canyonlandskpet, William W. Dials, who inspected the vessel prior to its

L Complaint for Exoneration from or Limitation of Liabilitdocket no. 2filed Dec. 19, 2017.

2 Claimants include Stanley J. Kahn, Marlena Kahn, Ryan Ford, Karen Konenkéien, Terri McCammond,
Cecil McCammond, Veronica McCormick, Raymond McCormicarigara Morris, Brian Morris, Alan Ford,
Marilyn Ford, and Margret Zimmer.

3 Claimants’Motion for Sanctionsdocket no. 88filed Aug. 13, 2019.
41d. 1911-30 at 47.
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repair, and(2) “increased the cost of litigation . . . and has unduly delayed its disposition, adding
significant investigatory and legal cosfs

Because Canyonlandsitentionallymade unavailablevidence that was relevant and
central to the litigatior-with knowledge that the litigation was imminento Claimants’
prejudice, Claimants Motion for Sanctidris GRANTED.To cure the prejudice to Claimants
caused by Canyonlands’ spoliation of evidence, the opinions and reports of Canyonlpads’ ex
William W. Dials, regarding the cause of the vessel’s steering failure are excluded from
admission irevidence

BACKGROUND

On January 6, 2017, Canyonlands purchased an aluminum Watatahding Jetboat
built in 19927 On August 11, 2017, Canyonlands’ part-owner and general manager, Rory
Paxman, installed a new SeaStar steering helm and ram on the®vgsseiximately one
month later, on September 8, 2017, the vessiééred a steeringss while transporting 28
passengers (including Claimants) on the Colorado River near Moab? Utahsteering failure
caused the vessel ¢toash into the shoreling.

At the scen®f the accidentit was observed that the tie rod in thessel’ssteering

systemwasseparated from the port tiller arthSeveral governmental agenc@nducted

51d. at9-12.
6 Docket no. 88filed Aug. 13, 2019.

7 Motion for Sanctions {1 1, 3 at 2; Plaintiffs In Limitation New Canyorsaiyl Night, LLC’s and Canyonlands
River Tours, LLC’s Opposition to Claimants’ Motion forr&&sions (“Response”) § 11.B. at 8pcket no. 93filed
Sept. 10, 2019

8 Motion for Sanctiong 2 at 7, 1 5 at;3Response § II.B. at 3
9 Motion for Sanctions { 6 at 3; Response § I.-2t 8 II.C. at 3.
10 Motion for Sanctiond 6 at 3 Response § Il. at-2, § Il.C. at 3

11 Motion for Sanctiong 7 at 3.
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independent investigatioms the accidenand took photgrapls of the damagedessel and its
steeringsystem so far as was readily visibté At the request of Canyonlands’ insurée t
damaged vessel was also inspectedyine surveyoWilliam W. Dials eleven days lategn
September 19, 201%? Thegovernmeninvestigatorsas well advir. Dials and MrPaxman
agreethat the tie rod connecting the steering to the port jet disconneeaiesinghevessel’s
steeringfailure.**

During Mr. Dialss inspection, he and Mr. Paxman found a nut in the vessel'silge.
Canyonlands preserved the nut as evidéfbdr. Dials opines that the loss of steering resulted
from the nutbackingoff the connecting rod (which also may not have h@eservedpver time
which allowedthe connecting arm to disconnemnddisabedthe starboard jet nozzlé Mr.

Dials also observed during his inspectibat the steering ram was béftle opines thahe
bend occurred during theecident wheithe operator forced the helm beyond hard-over in an
effort to avoid thellision*®

Several passengers were injured in the accideat leastseven received medical
treatment® Mr. Paxman testified that on the date of éiseident he understood that passengers

were injured and that the incident might give rise to litigafioBtartingthe day afteMr. Dials’s

121d. 9 10 at #4; Response § I1.D. at&.
3 Response § II.D. at 4.

141d.; Motion for Sanctions] 10 at 34.
15Response § I1.D. at 4.

161d.

171d.; Motion for Sanctions { 22 at 6.
8 Response § II.D. at 4

9d.

20|d. §1I.C. at 3.

21 Motion for Sanctions § 9 at 3.



inspection on September 20, 2017, Canyonlands’ insurer began sending formal communication
to the passengers injured in the cr&s®n September 26, 2017, Thaddeus Wendt—one of
Claimants$ lead counsel-sentCanyonlands a letter ingiting that he representpdssengers

that wereinjured in the crask® The letter instructed Canyonlands to preserve business records
related to the accideand information relating to the vessel and its whereal3uts.

In December 2017, Canyonlands deleagthe damaged vessel to Waterman Welding and
Machining, LLC (“Waterman Welding”) for repaif8 There is no evideneeor assertiorby
Canyonlands-thatCanyonlands gave notice to known Claimants regarding Canyonland’s plans
to have the vessel repairét\Waterman Welding repaired the vessélull, replacedits steering
systemand discardedts damaged partsncluding the SeaStar steering tahThere is no
evidence—or assertion by Canyonlands—that Canyonlardkeirinsurerrequestedhat
Waterman Welding preserve the vessel's damaged $arts.

On December 19, 2017, Canyonlands filed its Complaint for Exoneration From or

Limitation of Liability.?®

221d. 7 12 at 4.

23|d. M 13-14 at 4; Response § IV at 6.

24 Motion for Sanctions 11 1B4 at 4; Response § IV at 6.
25 Motion for Sanctions 16 at Response § II.E at 4

26 Motion for Sanctions 17 at 5; Response.

27 Motion for Sanctions 11 1I8 at 5;Response § II.E at 4.
28 Motion for Sanctions 17 at 5; Response.

2% Docket no. 2, filed Dec. 19, 2017.



DISCUSSION
Canyonlands’ spoliation of evidenceavarrants sanctions

“Federal courts possess inherent powers nege$eananage their own affairs so as to
achieve the orderly and expeditious disposition of cas€4Among those inherent powers is
‘the ability to fashion an appropriate sanctioft™A spoliation sanction is proper where (1) a
party has a duty to preserve evidence because it knew, or should have known, that litegation w
imminent, and (2) the adverse party was prejudiced by the destruction of the evidenc

Both requisitegor spoliation sanctions are present in this case. On the day of the
incident,Canyonlands wreaware the vessel’s crashused injuries to passengesd that the
accidentmightlead to litigation®® Eleven days after the crash, Canyonlands’ insureahad
engaged expe(Mr. Dials) on site.Within two weeks of the crash, Canyonlands received notice
that some of the injurgalassengers were represented by couti§gie notice alsinstructed
Canyonlands to preserve business records related to the incident and infornhetiomteethe
vessel and its wiieabouts® And just over four monthafter the accidenasCanyonland$iad
the vessel delivered foepairs which included disposal of critical evidence, Canyonlands
initiated this casé® These circumstances demonstrate thanyonlands had a duty preserve

evidence becaugbeyknewlitigation was imminent. Indeed, Canyonlands teéflrts to

30 Jordan F. Miller Corp. v. MigContinent Aircraft Serv., Inc139 F.3d 912, *3 (10th Cir. 199@)npublished)
(quotingChambers v. NASCO, In&01 U.S. 32, 43 (1991)

311d. (quotingChambers501 U.S. at 48

32Burlington N. & Santa Fe Ry. Co. v. Grafb5 F.3d 1013 (10th Cir. 200{®iting 103Inv’rs I, LP v. Square D
Co, 470 F.3d 985, 989 (10th Cir. 2006)

33 Motion for Sanctions 9 at 3.
341d. 11 1314 at 4; Response § IV at 6.
35 Motion for Sanctions Y1 184 at 4; Response § IV at 6.

3¢ Complaint for Exoneration From or Limitation of Liability.
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preserve evidence favorabletbt@ir position without affording the known injured parties or their
representative a similar opportuntty

Despite knowing that litigation was imminent, and preserving evidence fagdcdbegir
position, Canyonlands made affirmative decision to have the vessel repaitedit that time,
there was agreement among the government’s investig&anyonland¢Rory Paxman)and
Canyonlands’ expertr. Dials) that a steering failure caused the vessel to cadthen
making the decision to have the vessel repataghyortands knew that the vessel’s damaged
steering system was critical evidence to the imminent litigakievertheless, Canyonlands did
not provide notice to known Claimantstbgir plans to have the vessel repaired, nor did
Canyonlands request that the \e#'ssdamaged parts be preserved when the repairs were
performed?®

Although Canyonlands asserts that it had the vessel repaired for business grposes,
“[b]ad faith, or culpability, ‘may not mean evil intent, but may simply sigréfyponsibility and
control.”#2 Canyonland&new litigation was imminent arttad a duty to preserve evidence.
Canyonlands hathe ability topreserve the evidentecause Canyonlands had possession and
control over the evidence. And Canyonlands was responsible for the spoliation of critical
evidencethrough the affirmative decision to have tltamagedressel repaired without

providingnoticeto known Qaimants, and without requesting thila¢ vesset damaged parts be

37 Response § II.D. at 4.

3%81d. § IL.E. at 4; Motion for Sanctions 1 16 at 4.

%9 Response § II.D. at 4; Motion for Sanctions § 10-4t 3
40 Motion for Sanctions 17 at 5.

41 Respons@ II.E. at 4.

42 Philips Elecs. NA. Corp.v. BC Tech.773 F.Supp.2d 1149, 1203 (D. Utah 20(qijotingPhillip M Adams &
Assocs.LLC v. Dell, Inc., 621 F.Supp.2d 1173, 1193 (D. Utah 2R09)
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preservedThese circumstances demonstrate an intentional and bad faith spoliation of
evidence!® not mere negligence on the part of Canyonlands.

Because of Canyonlands’ spoliation of evidence, the damaged vessel and itg steeri
system were unavailable for inspection by Claimants’ expert, Batmusofsky** Rather, Mr.
Belousofsky was left to rely on the photographs takegdwernment investigate and
Canyonlands’ expef€ This placed Claimantat a disadvantage to @gnlandsbecause
Canyonlandsexpert(Mr. Dials) physicallyinspected the damaged ves8ehpecifically,
Claimants were prevented from physically obsertiggdamaged steering $ys1 and testing
Mr. Dials’ contentions regardirtipe bent steering ram and tteuse of tie rod’s disconnecti6h.
Claimants were also prevented frgmysicallyexamining and testinidpe vessel’s underbody
and steering system to determine alternate causes of the steering"fdlur8elousofsky’s
review of thepost-accident photographs allowed for limited observations and opiffibnswas
not an adequate substitute fdrysicallyexamining and testing the damaged vessel and its
steering syster?

Therefore, Canyonlands’ spoliation of evidence prejudiced Claimants abilityeioriee
the cause of the vessel's steering failure and to challenge the reportsraadsopi

Canyonlands’ experiMr. Dials) regarding the cause of the vessel’s steeriiigréa

43|n the Matter of the Complaint of Boston Boat 111,Q,1310 F.R.D. 510 (S.D. Fla. 2015)
44 Motion for Sanctiong{ 18, 2621 at 56.

451d. 7 21 at 5.

46 Response § II.D. at 4.

47 Motion for Sanctions 1 26 at 7.

48|d. 7 21 at 55, 1127-28 at 7.

91d. 7 21 at 56.

50103Inv’rs I, LP v. Square D Cp470 F.3cat 989
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Exclusion of the reports and opinions Canyonlands’ expert, WilliamW. Dials,
regarding the cause of the vessel's steering failure is a sufficient sanction
at this time to cure the prejudice to Claimants

“District courts have ‘substantial weaponry’ in their arsenal to shape tne@jate
relief for a party’s spoliation of evidence!™Among the options, a court may strike witnesses;
issue an adverse inference; exclude evidence; or, in extreme circumstances,alfsnig's
claims[.]”>2 When deciding the appropriate sanction for a party’s spoliation of evidence, “courts
have considered a variety of factors, two of which generally carry the magttw@i) the
degree of culpability of the party who lost or destroyed the evidence, and (2) the degtual
prejudice to the other party>“[A] court should impose the least onerous sanction that will
remedy the prejudice and, where applicable, punish the past wrongdoing and deger futur
wrongdoing.®*

Canyonlandstulpability is high They knew Claimas were represented by counsel and
that litigation was imminent and Claim; they knew the damaged steering system was releva
and critical evidence to the litigation; and they knew Claimants desireeMidance be

preserved?® Canyonlands preserved evidence favorable to their position, but allowed the vessel

to be repaired and the damaged steering system to be distefdetiCanyonlands did so

51 Helget v. City of Hays, Kan844 F.3d 1216 (10th Cir. 201{®iting Turner v. Pub. Serv. Co. of Col&63 F.3d
1136, 1149 (10th Cir. 2009ilvestri v. Gen. Motors Corp271 F.3d 583, 590 (4th Cir. 2001)

521d. (internal citations omitted).

53 Jordan F. Miller Corp, 139 F.3d 912*4 (citing Schmid v. Milwaukee Elec. Tool Carf3 F.3d 76, 79 (3d Cir.
1994 Dillon v. Nissan Motor C9.986 F.2d 263, 2689 (8th Cir. 1993)VazquezCorales v. Sedand Serv., Ing.
172 F.R.D. 10, 134 (D.P.R. 199%)

541d. (citing Schmid 13 F.3d 76, 78 103Inv’rs I, LP, 470 F.3cat 989,
55 Supraat 56.
56 Response 88 II.EE. at 4; Motion for Sanctions Y 16 at 4.
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without providing notice to known ClaimamSCanyonlands spoliation of evidence was
intentionaland in lad faith>®

The prejudice to Claimants is also high, though not irreparable. Canyonlandsispoliat
of evidence prejudiced Claimantbility to determine the cause of the vessel's steering failure
and to challenge the reports and opinions of Canyonlaxgert(Mr. Dials) with inspection
equivalent to his workR? But the spoliation does not prevent Claimants from mounting a defense
against Canyonlands’ Complaint for Exoneration From or Limitation of LiabAisyargued in
Claimants’ Motion for Summary JudgmetitClaimants have potentially viable defenses and the
ability to show Canyonlands’ negligence desfhir inability to access central evidence
Therefore, terminating sanctions are not appropatitkis time®!

Rather, the appropriatemmediate sanction to cure the prejudice to Claimants is to place
Canyonlands’ expert reportscanpinions on the same footing as Claimants’ expert report and
opinions.Because the damaged vessel and its steering system were unav@iiiants’
experthad to rely on the photographs taken by government investigators and Canyonlands’
expert(Mr. Dials).®? Canyonlandstausation expershouldbe limited to the same evidence.
Therefore, because Canyonlands’ exgért Dials), had the opportunity tphysicallyinspect
the damaged vessel and its steering sy$tenis appropriate to exclude Mr. Dialskpert

reports and opinions regarding the cause of the vessel’'s steering failure.

57 Motion for Sanctions 1 17 at 5.

58 Supraat 57.

1d. at7.

60 Docket no. 87, filed Aug. 13, 2019.

61 Jordan F. Miller Corp, 139 F.3d 912*4 (citing Schmid 13 F.3d 76, 78
52 Motion for Sanctions 11 18, 20 at 56.

63 Response § II.D. at 4.
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Additional sanctionggainstCanyonlands may also be appropriatelaimants are
shown to have sufferddrtherprejudiced by Canyonlandsitentional spoliation of critical
evidence andnilateral preservation of selected evidenidas may includehe trier of fact
evaluating any theory or argument of causation that is lasedilaterally preserved, selected
and evaluated evidence used by Mr. Dialkasng impaired credibility This may also include
terminating sanction§uchdetermination will be made after the presentation of evidence at trial.
Claimants also request that Canyonlands be required to pay the increasedusesidy
the spoliation of evidenc¥.However, Claimants have not presergatficient evidencef their
increased cost#bsent the spoliation, Claimants would still have had to expend cositeiior
expert to inspect the vessel to determine the cause of its steering faikenefofdy Chimants’

costs will not be imposed as an additional sanction against Canyonlands.

64 Motion for Sanctions 94.2.

10



ORDER

IT IS HEREBY ORDERED that Claimants’ Motion f&anction8 is GRANTED.

IT IS FURTHER HEREBY ORDERED that thepinions and reports of Canyonlands’
expert, WilliamW. Dials, regarding the cause of the vessel’s steering fadtgeexcluded from
admission irevidence

FURTHER,Canyonlands is on notice thtaeir prejudicial actions maye taken into
account by the trier of fact in evaluating any theory or @t of causation of the accident.
That is, any evidence or argument based on the unilaterally preserved, satelctedluated
evidence used by Mr. Diatmnay havampaired credibility. Additional sanctions may also be
ordered Determination ofurther spoliation sanctionsemgwarranted will be madeearer to or
at trial

Signed Ndovember 12019.

BY THE COURT

David Nuffer v
United States Districiudge

55 Docket no. 88filed Aug. 13, 2019
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