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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

IHC HEALTH SERVICE, INC. dba
MCKAY -DEE HOSPITAL
MEMORANDUM DECISION AND ORDER
Plaintiff, DENYING IN PART AND GRANTING IN
V. PART DEFENDANT'S MOTION TO
DISMISS
CENTRAL STATES, SOUTHEAST AND
SOUTHWEST AREAS HEALTH AND
WELFARE FUND, Case N02:17-CV-01327INP-BCW

Defendant. District Judge Jill N. Parrish

Before the court is Defendant Central States, Southeast and Southwest dailthsakid
Welfare Fund’'s (“Central StatesNiotion to DismissPlaintiff's First Amended Complairfor
Failure to State a Clairf{Motion”) (ECF No0.35), filed August 8, 2018For the reasons below,

the motionis granted in part and denied in part.

l. BACKGROUND

Plaintiff IHC Health Services, Inc. (“IHC9perates several bpitals in thenountainvest
including the McKayDee Hospitalin Ogden, Utah.On December29, 2014,IHC provided
unspecifiedmedical treatmento a patient “K.N.,” at the McKay-Dee Hospital K.N. was a
participantin a health insurance plan funded @gntral Stategthe “Plan”) However, the
procedurevasconsidered “out of network” under the Plan.

On November 26, 2014Central StatesentK.N. an exemptiorletter permittinghim to
receive treatmerdt an out-ofnetwork provider. t appears the letter was in response to a request

from the patient, who wished teceive treatment from a doctor he had seen previolikly.
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exemption letter from Central Statstated that the owdf-network treatment would be paid at
“85% of the reasoride and customary” fees.

K.N. received treatmerdn December 29, 2014pproximately one month aftezceiving
the exemptiotetter. Billed charges for the treatment totaled $29,88.The patient assigned the
associated claim to IH& the time of tratment Initially, CentralStates deniethe claimbecause
“treatment was provided out of network and Billed Charges exceeded usual, anystand
reasonable costs However, Central States eventualgsued a paymeérfor $9,991.95-er
approximatelythirty-six percenwof the total amount billed for the treatmeintthe Explanation of
Benefits provided to K.N., Central States asskthat $9,991.95s eighty-five percentof the
“reasonable & customary amount” calculated by CéStrates pursuant fgan section 11.09 and
is thereforahe maximunbenefitallowable under the Plan.

IHC, as the assignee of K.N.’s claim, appealed this “partial denial of tsnisfice,
seeking the remaining $1047.53 billed.Certral Statesdenied bothappeals. Central States
explainedthat, accordng toits pricing agencypPata iSight,$9,991.95 was the maximum benefit
allowable for tle service rendeed because it wasighty-five percentof the “Reasonable and
Customarychargé for the servicedn denying the second appe@kentralStatedurtherexplained
thatthe amount paid represented the maximum benefit allovisaglause IHC was unwilling to
negotiate claim adjustments with Data iSighh December 29, 2017, IHC filed complaint.

IHC initially brought three claims under the Employment Retirement Income Se&atity
(“ERISA"), 29 U.S.C. 8§ 100t seq. (1) recovery of plan benefits, (2) breach of fiduciary duties,
and (3) failure to produce plan documents upon written request. On February 14, 2018, Central
Statesmoved to dismiss all three claims. On August 8, 2018 ctburt dismissed the first claim

without prejudice and the second and third claims with preju@ceviot. Dismiss, ECF No. 33.



On August 15, 2018, IHC filed its First Amended Complaint (“Amended Complaiotiaining
a single claim for recovery of plan benefits under 29 U.S.C. § 1132(a)(1)(B).

Il. ANALYSIS

Central States moves to dismisfC’'s Amended Complaintor failure to state a claim
under Rule 12(b)(6). Spdiially, Central States argudisatthe Amended Complaint should be
dismissed because [HC failed to bring a claim for equitable estoppel as invited by the ,cdurt
its restated claim for recovery of plan benefits is still deficiant3) IHC failed © allege its
authority to seek relief against Central States under a purported assignmemfixé.be

A. STANDARD OF REVIEW

A defendant may move to dismiss a claim under Rule 12(b)(6) of the Federal Rub&s of Ci
Procedure when the plaintiff has failed to state a claim upon which relief can lhedgrn
resolving a Rule 12(b)(6) motion, the court does not weigh potential evidence that gsempaytit
present at trial. Rather, it must “assess whether the plaintiff's complaint alegelig sufficient
to state a claim for which relief may be grantddubbs v. Head Start, Inc336 F.3d 1194, 1201
(10th Cir. 2003) (quotindytiller v. Glanz,948 F.2d 1562, 1565 (10th Cir.1991)).

“A court reviewing the sufficiency of a complaint presumes all of [thahpff's factual
allegatiors are true and construes them in the light most favorable to the plahidlify. Bellmon
935 F.2d 1106, 1109 (10th Cir. 1991). Legal conclusions “are not entitled to the assumption of
truth” but “must be supported by factual allegatiodsshcroft vigbal, 556 U.S. 662, 679 (2009).
Although detailed factual allegations are not required, “a complaint must cauffésrest factual
matter, accepted as true, to ‘state a claim to relief that is plausible on it5 fidcat 678 (quoting
Bell Atl. Corp.v. Twombly550 U.S. 544, 570 (2007)). A claim is plausible when the plaintiff has
pleaded “factual content that allows the court to draw the reasonable inferanite thefendant

is liable for the misconduct allegedd.



B. CLAIM FOR RECOVERY OF PLAN BENEFITS

The courfpreviouslydismissedvithout prejudicdHC's claim for recovery of plan benefits
becauséts initial complaint failed to identify whaerms of the plan had been breached by Central
States.Although IHC argued thait had satisfied its pleading obligations by identifying the
exemption letterthe court found that the plan could not be amended informally, and thus IHC
could only rely on the exemption letter if it wantedagserta claim for equitable estoppéDr.

Mot. Dismiss at 57. The court dismissed the claim without prepedand invited IHC to file an
amended complaint. Although the court specifically invited IHC to amend its aothf make

a claimfor equitable estoppdby dismissing the claim without prejuditiee court’s ordedid not
preclude IHC from merely correng the inadequacies with its pleadiagd refiling its claim for
recovery of benefitdd. As IHC has not made a claim for equitable estoppel and is not relying on
the exemption letterhe courtnow addressesnly whether IHC has proply stated a claim for
recovery of plan benefits in its Amended Complaint.

1. Standing

First, Central Stateargues that IHC's Amended Complaint should be dismissed because
IHC did not sufficientlyallegethat it has been assigned the claims ofridevidual, K.N, and thus
IHC lacksstanding to bring an ERISA clainiHC's Amended Complaint makeke following
factual allegations: 1) K.N., a resident of the state of Utah and participtrg Plan, “signed an
Assignment of Benefit§'AOB”) in favor of [IHC] for the claim which is in dispute’and 2) the
assignment “designated [IHC] as an authorized member representative to apubadie
claims.” Am. Compl. at  10-12.Central States argues that these allegations are insufficient

because 1 failed to attach the assignment document to its comglaiotvever, &the motion

LIn its notice of supplemental authority filed six months afigrinitial motion Central States
provides the court a single unpublished opinion from the Northern District of California sagport
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to dismiss stagethe court only evaluates whethire “complaint[contains]sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausiiikefane.” Ashcroft vigbal,

556 U.S. 662, 678 (2009yuotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)HC

alleged that the claims were assignaadaccepting thigactual allegatioras truethe courtfinds
that IHC has successfully pleadiactualbasis for standing in this cae.

2. Specifying Terms of the Plan

In its previous order, the court addressed the pleading standard for an ERI&#sbe
claim. Interpreting the statutory language of ERISA and the pleading standard of thé Retera
of Civil Procedure as interpreted by the Supreme Cdthet,courtdetermined thaa plaintiff's
complaintmust identifyterms of the plarthat wouldallow the court to reasonably infer that
plaintiff is entitled to additional benefitSeeOr. Mot. Dismiss at45. IHC's Amended Complaint
identifiestwo sections of the Plan. First, IHC alleges that “Defendant has violatiahset2.04
and 20.1(c) of the Plan by failing to pay the Billed Charges at the specifeed Aat. Compl.

1 40.SecondJHC asses that Central States has violatssttion11.09 of the Plan by failing to
provide an explanation of how it calculatedldstial,Reasonableand Qustomary chargé Id. at

1 43.Central States argues that IHC has again failsthtea claim because the sections identified

its theory that alleging an assignment of benefits is inadedaedislot. Submit Suppl. Authority,

ECF No. 49 (citingCty. of Monterey v. Blue Cross of Californido. 1#CV-04260+LHK, 2019

WL 343419, at *6 (N.D. Cal. Jan. 28, 2019).that casgthe plaintiff failed to allege the specific
language of the assignmetdcument and failed to attach the document to the complaint. For those
reasms the courfound that plaintiff had failed to state a claim for relief and dismissed the
complaint,but gave plaintiff leave to amenttl. This court however, findghat IHC s factual
allegations of standing are sufficiently specific to survive a motion to disifirerefore, dave to
amends unnecessary

2 Alternatively, the ourt could consider the assignment document attached ts bjposition to
the motion to dismiss because it was referenced in the complaint and the parties sioutetitgi
authenticity SeeSmith v. United StateS61 F.3d 1090, 1098 (10th Cir. 20qguotingAlvarado
v. KOB-TV, L.L.C.,493 F.3d 1210, 1215 (10th Cir.2007W). either case, standing hasen
sufficiently alleged.



by IHC in its Amended Complaint do not “require[] Central States to pay a peongythan 85%
of the reasonable customary allowance determined by Central SRees/Mot. Dismiss &8.

a. Claim for Benefits Under Plan Sections 12.04 and 20.1(c)

IHC alleges that sections 12.04 and 20.1(c) entitle IHC to more than the $9,991.95 paid by
Central States. hber section 12.04: “The Plan shall pay the level of benefits specified under
Section 20.01(c) for the covered Physician’s charges. All payments shall lk Upase the
Reasonable and Customary charge as establishibe Bynd. Am. Compl. § 37Section 20.{c)
of the Plamprovides that, surgical expenses are to be paid at 85% of the covered charges after the
member’s $50 copayment. After the -@ftpocket expense Limit is met, surgical expenses are to
be paid at 100%.” Am. Compl.  38.

Central States argues that it calculated 85% ofReasonable and Customary charge”
and paid IHC that amountherebysatisfying itsobligation under these provisions of the Plan.
Thus according to Central StateB]C does not plausiblas®rt that it is entigd to further
compensation antihas thereforéailed to state a claim for relidHHC respondshat Central States
failed to properly calculate the “reasonable and customary charge.tonflict, thereforeis
whether the amount calculated Ggntral States iseasonable and customa®s required by the
Plan. The court does not reach the merits of that argument at the motion to diagessnstead,
accepting as true IHC’s allegations that the amount calculated is not reasandbtustory,

IHC would be entitled to relief[HC hasthereforeidentified provisions of the plathat statea
claim for relief sufficient tasurvivea motion to dismiss.

b. Claim for Benefits Under Plan Section 11.09

IHC also asserts that Central States has violated section 11.09 of the Bleam Ee09
of the Plan states[iln all instances, other than when a specific dollar amount is the stated

allowance, benefits to be paid by the Fund will be based upon a charge which is the usual,
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Reasonable and Customary charge for the treatment, supply or service, deteyrooragdrison
with the charges customarily made for similar treatments, supplies or sexvicglividuals with
similar medical conditions within a gimegeographical areaAm. Compl. { 39IHC alleges that
Central States has failed talculate the “Reasonable and Customary chargehenmanner
required by the PlanHC asserts thagt the very least, Central States mpisivide documentary
evidence ofhow it calculated the “Reasonable and Customary chargedrply with ERISA
regulatiors 29 C.F.R. 2560.502(h) and (m)(8). Central States argues that Section 11.09 does not
entitle K.N. to any benefits, and thdses not qualify aa plan provision unaewvhich IHC can
seek restoration of benefit<entral States also argues that IHC improperly asserts violations of
theERISAregulations because IHC’s claim failure to produce plan documents under 29 U.S.C.
88 1024(b)(4) and 1132(c)(1) were dismissed with prejudice.

The court disagreesvith Central StatesSection 11.09 clearly entitles K.N. to benefits
based upon a “Reasonable and Customiaayge”thatmust be calculated as provided in Section

11.09. IHChas alleged that Central States did not calculate the reasonable and custanggy ch

3 In its Motion, Central States cites td Surgery Ctr., LLC v. United Parcel Serv. of Am.,,Inc.
No. 17 C 3073, 2017 WL 546218R.D. Ill. Nov. 14, 2017) for the proposition that section 11.09
cannot entitle a plaintiff to relieMot. Dismiss at 910.But in LB Surgery the court dismissed
the conplaint for failure to cite to anglan provisionat all, not forrelying on section 11.09rats
equivalent.LB Surgeryat *2. In its Reply Memorandum, Central States acknowledges liBat
Surgerydoes not reference section 11.09, dités toGriffin v. TeamCaregNo. 18 C 1772, 2018
WL 3685511, at *1 (N.D. lll. June 21, 2018herethe same judge who decidé® Surgery
dismissed aomplaint with “nearly identical claimsinddeclinedto differentiate between the two
Although the judge ifGriffin failed to distinguish betwedrB SurgeryandGriffin, the two cases
are easily distinguishable. 1 Griffin, the plaintiff actually referencesection 11.09in her
complaint wherasthe LB Surgeryplaintiff did not. While, the Griffin courtultimatelyheld that
section 11.09 “does not confer benéfiemd dismissed plaintiff's cla, Griffin at *2, it was
reversed on this issue by the Seventh Cirathich held thatheplaintiff had successfully alleged
her entitlemento a recovery obenefits due to defendant’s underpricing of her claim in violation
of sectim 11.09.See Griffin v. TeamCay®09 F.3d 842, 846 (7th Cir. 2018) (affirming in part,
vacating in part, and remanding in p@rtffin, 2018 WL 3685511 In any case, neith&B Surgery
nor Griffin are binding on this court.



in the manner required by the plan at aminimum, has failed to demonstrate that it complied
with the Plan.Although IHCis precluded by the coust prior orderfrom assertinga claim for
penalties for failure to provide the informatigegquired by ERISA, the fact that Central States has
not provided the calculations or the records behind the calcutadidd neverthelessonstitute a
violation of the Plan, which must comply with ERISA. #mort IHC has successfully stated a
claim for relief.

C. AVAILABLE REMEDIES

At paragraph 14, IHC asserts that it seeks “benefits due under 29 U.S.C. § 1132(&)(1)(B)
“penalties pursuant to 29 U.S.C. § 1132(a)(1)(c),” “interest and attornegsufeker 29 U.S.C.
8§ 1132(g)’ and “other appropriate equitable relief un@® U.S.C. § 1132(a)(3)Although
plaintiff is not precluded by theourt’s prior orderfrom assertinga claim for recovery of benefits,
equitable relief, and interest and attorsieiges, plaintiff may not seéfpenalties pursant to 29
U.S.C. 8§ 1132(a)(1)(&)for two reasons. First, there is no subsection 29 U.S.C. § 1132(n)(1)(c
and second, even if IHC had asserted a claim for penalties under the appropriatéoay28ect
U.S.C. § 1132(c)(1)JHC'’s claimfor penalties for féure to produce pladocuments upon written
requestvaspreviouslydenied with prejudice by the court. Defendant’'s motion to dismisssIHC

claim for penalties under 29 U.S.C. § 1132(c)(Xhesefore granted.

4 The court assumes that IH@dvertently failed to remowis claim for reliefrom its
Amended Complaint rather than attempting to subvert the court’s previous Ordebatitre
to Dismiss.



[I. ORDER

For the reasons set forth above, Defendant’s motion to dismBENSED IN PART
AND GRANTED IN PART . Specifically, the courDENIES Central Statésmotion to dismiss
the Amended Complaint bRANTS Central Statesmotion to dismiss IHG claim for penalties

under 29 U.S.C. § 1132(c)(1).

Signed March 15, 2019
BY THE COURT

o7 L@WJ

Jill N. Parrish
United States District Court Judge
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