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IN THE UNITED STATES DISTRICT CORT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JOHN R., SALLY H., and CHARLES R.,

Plaintiffs, ORDER

AND
MEMORANDUM DECISION
VS.
Case No. 2:18-cv-35-TC
UNITED BEHAVIORAL HEALTH and
THE GUARDIAN CHOICE PLUS POS
PLAN FOR HOME OFFICE EMPLOYEES,

Defendants.

Plaintiffs John R. and Sally H. are the paraitBlaintiff Charles R. (Charlie). They all
seek recovery of expenses incurred when Igharho as a child and teenager suffered from
serious mental health, behavioral, and substahose disorders, received treatment for those
disorders in 2014 and 2015 at thoberent facilities. At the time, Charlie was a minor and
beneficiary of the employee weltabenefits plan provided to Hather. His parents, seeking
recovery of expenses incurred as a result of Charlie’s treatment, submitted benefits claims to
Defendants United Behavioral Health and The@ian Choice Plus POS Plan for Home Office
Employees. After those claims were dehiBlaintiffs brought this suit under ERISAnd the

Mental Health Parity and Addiction EigyAct of 2008 (MHPAEA or “Parity Act”y

1 ERISA stands for the Employee Retnent Income Security Act of 1974.

2 Their second cause of action msf@ot only to the Parity Act ballso to the Patient Protection
and Affordable Care Act of 2010 (ACA). (See Am. Compl. 11 84, 90, ECF No. 20.)
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The Defendants have filed a motion undefeRi2(b)(6) to partially dismiss the
Amended Complaint (Complaint) First they assert thatefparents lack statutory and
constitutional standing to Img the ERISA and the Parity Aclaims. Second, they seek
dismissal of the Parity Act claim because the Complaint’s threadbare and conclusory allegations
do not satisfy the notice pleading requiremerfRole 8 and are internally inconsistent with
UBH'’s stated reasons for denying the claims.
For the reasons set forth below, the Motto Dismiss is GRANTED IN PART AND
DENIED IN PART. Specificallythe court finds that John R. hstanding but that Sally H. does
not. Additionally, Plaintiffs’ Parity Act claindoes not meet the minimum pleading requirements
under Rule 8 and must be dismiséed.

FACTUAL ALLEGATIONS

In 2014 and 2015, Charlie received treatnfenimental health, behavioral, and
substance abuse problems at tldiferent facilities. In 2014he spent approximately two-and-
a-half months at Summit Achievement (Sumnmt)he State of Maine. On January 12, 2015, he
was admitted to the Second Nature Blue RiMdlelerness Therapy Program (“Second Nature”)
located in the State of Georgia, where he stédgedpproximately two-and-a-half months before
being discharged on March 25, 2015. Three days later, on March 28, 2015, he was admitted to
In Balance Ranch Academy (“In Balance”), a #pgutic boarding school in Arizona, where he
lived and was treated for over a year. (See 8ompl. 1 64 (Charlie was admitted on March

28, 2015), 66-68 (Plaintiffs submitted claims for qage of treatment costs incurred at In

3 Defendants’ Motion does not chaitge the Plaintiffs’ ERISA claim.

4 Although Plaintiffs contend they should &kowed to file their proposed second amended
complaint (attached to their opyitisn brief) to remedy any peeived pleading deficiencies, the
court finds that their proposethanges do not fix the problem#hwtheir claims and so allowing
them to amend would be futile.



Balance for services provided between Ma28, 2015, and April 30, 2016, and for services
provided “from May 1, 2016, fovard”), ECF No. 20.)

Plaintiffs incurred more than $248,000 in mediegbenses for Charlgetreatment. (Id.
191)

During the time Charlie received treatmérg,was the beneficiary of his father’s
employee welfare benefits plan, referred t6Ggardian Choice Plus POS Plan for Home Office
Employees” (“Guardian” or, alternatively, “theaPl’). The requirements of the Plan, which is
governed by ERISA, are outlined in the Guardsarmmary Plan Description (“*Guardian SPD”).
Plaintiff Sally H., who is Charlie’s mother, wasala beneficiary of the Plan, but she is not a
Plan participant.

Plaintiffs’ Benefits Claims

Although non-party UnitedHealthcare (Unitedministers claims submitted to the Plan,
United has delegated determination of mehégllth benefit claims to Defendant United
Behavioral Health (UBH), the Plan’s Mentdéalth/Substance Use Disorder Administrator.
Plaintiffs submitted all of their claims to UBH.

Claims for Treatment at Summit

UBH denied Plaintiffs’ claims for benefit®vering Charlie’s treatment at Summit for the
following reason: “Your claim was not submitted vifitithe time frame specified in your plan
documents or contract. Consequently, we aeblento consider it for payment.” (Id. § 23.)
Plaintiffs appealed that denial, which wdSrmed because “claims for services rendered by
non-participating providers havdimely filing limit of one year fom the date(s) from the dates

of service[.]” (Id. T 27.)



Claims for Treatment at Second Nature

Plaintiffs submitted claims for recovery of expenses incurred during Charlie’s wilderness
therapy treatment at Second NatukéBH’s denial of the claimsaid Charlie “did not require
24-hour per day monitoring and [he] could have ldeested at a lower levef care.” (Id. 1 47.)
Plaintiffs’ administrative appeals of the denialrev@nsuccessful. On appeal, UBH cited “a lack
of medical necessity ‘for the subace use residentiaMel of care.” (Id.f 55.) According to
Plaintiffs, “UBH explained that wilderness programs do not have adequate medical oversight
‘and are geared toward expeti@hand psychosocial growth expences rather than medically
directed treatment.” _(Id. 1 56.) They filed external appeal, but tlexternal reviewer upheld
the denial, “stating that the services proddeere not medically necessary and that the
requested services were noaitcordance with generally accepsdndards of medical practice
‘in terms of site and duratiomd intensity.” (Id. 1 63.) The ¢&rnal reviewer “concluded that
Charlie could have been treatechdower level of care.” (1d.)

Claims for Treatment at In Balance

To recover payments for Charlie’s treatmerninaBalance, Plaintiffs submitted three sets
of claims covering three differetrfeatment periods. The first s#tclaims (for services between
March 28, 2015, and September 30, 2015) was d&aieause the claims were not timely filed.
UBH denied the second set of claims (covgrireatment between October 1, 2015, and April
30, 2016) because it was not notified of Chalamission and treatment at In BalaRc(See

id. 11 69-78.)

s According to the Complaint, the third set of olaiwas still in processp it does not discuss
whether those claims were denied, or, if theyeagenied, the basis for such denial. (See Am.
Compl. 7 68.)



On appeal, UBH upheld the dahiproviding what Plaintiffs cracterize as a “different
rationale” for denial. UBH said its “review die claim in question reveals that In Balance
Counseling is not contracted for the seno€supervised/transitiohéving, revenue code
1003.” (Id. T 72.) Plaintiffs, in the next levelabpeal, contended that “Charlie’s claims were
billed in error[.]” (Id. § 73.) They “explainedd the reviewing entity that “there were two
separate entities involved the case, In Balance Ranch, whigtovides mental health treatment
services at an alternate level of care,” and In Balance Congsetinsidered an outpatient level
of care.” (Id.) Despite the minor variatiord, rationales were based on administrative issues,
not a determination of medicagcessity or other substantiveason concerning the Plan’s scope
of coverage.

Terms of the Plan

Generally speaking, the Guardian SPD prosiBenefits for Covered Health Services
where “Medically Necessary.” This standarglgs regardless of wheththe services are for
medical/surgical care or behawwbhealthcare. (See Guardi8RD at 102 (defining “Covered
Health Services”), attached as Ex. Altecl. of Julie Bullock, ECF No. 22.)

The Plan covers services “provided foe fpurpose of preventing, evaluating, diagnosing
or treating a Sickness, Injury, M&l lliness, substance use diber, condition, disease or its
symptoms[.]” (Id. at 105.) The covered servioasst be “Medically Necessary,” which the
Guardian SPD defines as servitieat are (1) “in accordance wi@enerally Accepted Standards
of Medical Practice’ as defined in the SPD, (2) “clinitpa appropriate . . . and considered
effective for your Sickness, Injy, Mental lliness, substancise disorder disease or its
symptoms”; (3) “not mainly for your conveniencethat of your doctor or other health care

provider”; and (4) “not more costly than an altive drug, service(s) @upply that is at least



as likely to produce equivalentdtapeutic or diagnostic resultstaghe diagnosis or treatment
of your Sickness, Injury, disease or syoms.” (Id. (italicsin original).)

The Guardian SPD also provides that Béadbr Mental Health/Substance Abuse are
generally available on an inpatient and outpatasis where such services are “necessary to
protect your physical healtmd well-being.” (Id. at 36-37.) $pifically, the Guardian SPD
requires authorizatioma also notes that

Mental Health Services must be providador under the direction of the Mental

Health/Substance Abuse Designee (confarsonal Health Support). Referral[s]

to a Mental Health provider are dhe sole discretion of the Mental
Health/Substance Abuse Designee, whesponsible for coordinating all care.

(Id. at 36.) Further, the Guaath SPD states that the “Mentétalth/Substance Abuse Designee,
who will arrange for the services, will determine the appropriate setting for the treatment.” (Id.)
The Guardian SPD excludes coverage for treatimiea Mental Health/@stance Use Disorder
where such services “in the reasonable judgroktite Mental Health/@stance Use Disorder

Administrator, are . . . [n]ot consistent withngeally accepted standards of medical practice for

the treatment of such conditions....” (in otherrd& not medically necessary). (Id. at 55-56.)

PROCEDURAL BACKGROUND

After Defendants filed their motion to digsg, Plaintiffs filed an opposition brief in
which they pared down their MHR2A claim, as discussed beldwin addition, they attached to
their opposition a copy of a proposed Second Amended Complaint which they use in an attempt
to remedy the Amended Complaint’'s shortcomingscording to the Plaintiffs, if the court is

inclined to dismiss the MHPAEA claim for pleadi deficiencies, “it should allow the R. Family

® Plaintiffs say that Defendantsiotion ignores the ACA claim. BPlaintiffs do not articulate a
separate cause of action under the ACA. Regardiges,if one can reatie complaint to bring
a separate claim under ACA, that claim farebetter than the MHPAEAIaim, as the court
explains below.



to further amend their Amended Complaint @slé is clear that any amendment would be
futile.” (Pls.” Opp’n to Mot. Dismiss at 3, ECF No. 23.)

Because Plaintiffs did not file a formalotion requesting leave to file the proposed
Second Amended Complaint (as Rule 15(gumes), they did not follow the necessary
procedures to obtain court consideratiomhafir request to anmel. Indeed, Defendants
characterize the “Second Amended Complaint” wwbith Plaintiffs rely in their opposition to
the motion to dismiss as “a procedural nullity.” (Reply Supp. Mot. Dismiss at 1 n.1, ECF No.
26-1.)

But, in an effort to promote judicial efficiency, and because Defendants have been able to
address the new allegations (albeit on a limitesidyahrough their Replyhe court has reviewed
the validity of the proposed amendments. Bhasmendments are very minor, and do not cure
the Amended Complaint’s deficiencies, whante outlined below. Accordingly, allowing
Plaintiffs to amend would be futile.

ANALYSIS

Standard of Review

A complaint must set forth a “short and platatement of the claim showing that the
pleader is entitled to relief.” BeR. Civ. P. 8(a)(2). If the platiff fails to satisfy this “notice
pleading” requirement, he may be subject toaion to dismiss under Federal Rule of Civil
Procedure 12(b)(6). Under that rule, a party wies fa motion to dismiss is entitled to dismissal
if the complaint fails to state a clampon which relief can be granted. Id.

When reviewing a Rule 12(b)(6) motion, theidamust accept all Wepleaded factual

allegations as true and construerthin a light most favorable toetlplaintiff. Ashcroft v. Igbal,

556 U.S. 662, 679 (2009). The conmtist also draw all reasonalderences in favor of the



plaintiff. Ward v. Utah, 321 Bd 1263, 1266 (10th Cir. 2003). Buh&tenet that a court must
accept as true all of thélegations contained in a complainimapplicable to legal conclusions.
Threadbare recitals of the elements chase of action, suppoddédy mere conclusory
statements, do not suffice.” Igbal, 556 UaB678. As the United States Supreme Court
emphasized in Igbal, “Rule 8 marks a notable generous departure from the hypertechnical,
code-pleading regime of a priera, but it does not unlock the deaf discovery for a plaintiff
armed with nothing more tharonclusions.”_Id. at 678-79.

To avoid dismissal, the plaintiff must “statelaim to relief that is plausible on its face.”
Id. at 678. A facially-plausible @im contains “factual content that allows the court to draw the
reasonable inference that the defendalilde for the misconduct alleged.” Id. The
plausibility standard requires “more thasleeer possibility that a defendant has acted
unlawfully.” 1d. If the plaintiff does not saty that standard, the court must dismiss the
complaint for failure to state a causeaction under Rule 12(b)(6).

When evaluating a Rule 12(b)(6) motion, twairt “may consider not only the complaint
itself, but also attached exhibits and documerdsrporated into the complaint by reference.”

Brokers’ Choice of Am., Inc. v. NBC Univeal, Inc., 861 F.3d 1081, 1103 n.22 (10th Cir. 2017)

(internal citations and quotation marks omittedihe same rule applies when a document “is

referred to in the complaint and is central te paintiff's claim[.]” GEE Corp. v. Associated

Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (0th1997). In this case, Plaintiffs’

allegations are expressly based on the t@fndshn R.’s Plan._(See Am. Compl. {1 88-90.)
Because the authenticity anontents of the plan document are not disputed, the court will

consider not only the allegations in the cdanut but also the terms of the Plan.



Standing

Defendants contend that John R. and Sally H. lack statutory and constitutional standing to
assert the claims alleged in the Complainteyrargue that the mother and father “are only
seeking to enforce their son Charles R.’s rightenefits under the &h,” and do not assert
individual claims. (Mot. Dismisém. Compl. at 16, ECF No. 21.)

Because the court is dismissing the MHPA&AImM, the court limits its discussion to
whether Plaintiffs have standinghoing the first cause of actionedeng recovery of benefits for
Charlie’s treatment. In addition, because Pldsytdt the hearing, agreed to remove Sally H.
from the case, the court only addresses JolsnsRanding to brin@ claim under ERISA.

ERISA grants statutory steing to a participant or befi@ary seeking to “recover
benefits due to him under the terms of his plarenforce his rights under the terms of the plan,
or to clarify his rights to futte benefits under the terms of fhlan.” 29 U.S.C. § 1132(a)(1)(B),
ERISA § 502(a)(1)(B). John R.asplan participant. Defendardsntend he is not enforcing his
rights under the Plan but ratheraisking for recovery of benefitsat are due to Charlie alone.
They also point out that although &he was a minor at the time of treatment, he is now an adult
beneficiary who can assert (inddasdsserting), his own rightsder the Plan. They further
maintain that John R. is essiaflyy bringing a claim for compensay damages because he paid
the money for Charlie’s treatment. Compengattamages, which traditionally offer legal,

rather than equitable reliedre not available under ERISA. See Mertens v. Hewitt Assocs., 508

U.S. 248, 255 (1993); Kidneigh v. UNUM Life Ins. Co. of Am., 345 F.3d 1182, 1185

(“*Nowhere does [ERISA] allow consequentialmunitive damages. Damages are limited to the

recovery of ‘benefits due ... under the termshaf plan.™) (quoting Conover v. Aetna US

Health Care, Inc., 320 F.3d 1076, 1080 (10th Cir. 2003)).




But the fact remains that John R., not @ikamcurred costs for Charlie’s treatment.
Those costs, he contends, should have paghby UBH because Charlie’s treatment was
covered by the Plan. Indeed, John R. wasraotually obligated tthe providers to pay
$248,000 for Charlie’s treatment. (See Am. Corfj®1; Proposed Second Am. Compl. 3,
ECF No. 23-1.) Regardless, if Plaintiffs succeadhe first cause of action, they would obtain a
single remedy: payment of the $248,000.

John R. also has constitutional standing. To establish such standing, a plaintiff must
show three things: (1) he suffered an “injuryfact,” defined as “an invasion of a legally
protected interest which is (a) concrete andi@aarized; and (b) daal or imminent, not
conjectural or hypothetical”; {2 “causal connection betwetTe injury and the conduct
complained of,” which means the injury is faithaceable to the defendant; and (3) it is “likely,
as opposed to merely speculative, that theaynjll be redressed by a favorable decision.”

Lujan v. Defenders of Wildlife, 504 U.S. 555, 5@®92) (citations and tarnal quotation marks

omitted). He has satisfied those elements. First, he alleges he has incurred debt based on the
improper denial of his son’s benefits. That is an injury-in-fact. Second, he is left holding the bill
because Defendants did not pay for the treatmEnat connects his injury to the Defendants.
And, finally, if the court were to hold that Def@ants should have covered Charlie’s treatment,
the payment of those benefit®uld redress his injury.

For these reasons, the courtdsothat John R. has standitogoring the first cause of

action against the Defendants.
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Claim for Violation of MHPAEA 7

The Parity Act provides that a group hegitan providing coveige for medical and
surgical benefits as well @asverage for behavioral healimental health or substance use
disorders), must “ensure” that limitations on bebeal health treatmeriare no more restrictive
than the predominant treatment limitations appt®@ substantially all medical and surgical
benefits covered by the plan,” and that “nparate treatment limitations” apply only to
behavioral health benefits. 29 U.S.C. 8§ 118%38jéA)(ii). Treatment limitations may be either
quantitative or non-quantitative29 C.F.R. § 2590.712(a). Anacording to an implementing
regulation, non-quantitative limitas may encompass limitations “as written and in operation.”
29 C.F.R. § 2590.712(c)(4)(i).

The court first notes that albugh Plaintiffs originally assied a violaton of MHPAEA
for UBH'’s denial of benefits for treatment ditthree facilities, theyhave since limited their
MHPAEA claim to UBH’s denial of benefits f@harlie’s treatment at twvof those facilities:
Second Nature and In Balance. (See Opp& (athe R. Family withdraws its MHPAEA claim
as to Charlie’s treatment at Summit”).)

Plaintiffs characterize Chaglis treatment as “intermediate, sub-acute mental health
treatment, namely wildernesstiapy [at Second Nature] and ts&tional living [at In Balance]”
and allege that UBH treated that coveragpdiately from coverage the Plan allows for
“intermediate, sub-acute treatment for medicagfgal conditions.” (Id. at 3.) They analogize

the treatment Charlie received to the follogiitreatment covered byalhPlan: “Comparable

" At the hearing on the motion, Plaintiffs essalty withdrew their ACA claim and said they
would take it out of their proposed second amdrmemplaint. But even if they did not make
such a concession, the claim does not surviieriziants’ Rule 12(b)(6) motion. Just as their
MHPAEA claim is conclusory, Plaintiffs’ allegations referring to the ACA are equally
conclusory and unsupported by any facts.

11



benefits offered by the Plan for medical/surgito@atment analogous to the benefits the Plan
excluded for Charlie’s treatment include sub-adopatient treatment settings such as skilled
nursing facilities, inpatient hospice cdiepnd rehabilitation facilies.” (Am. Compl. 1 88.)

Then they appear to allege a disparity by saghag, “[flor none of these types of treatment does
UBH exclude coverage for medically necessaase of medical/surgical conditions based on
geographic location, facility type, provider sfaty, or other criteria in the manner UBH
excluded coverage of treatment for Charlie at ecdhd Nature or In Balaac¢' (Id.) Plaintiffs’
phrase “other criteria” is not spific enough, even in light of ¢hallegations of UBH’s rationales
for denial of the claims, to offer support foetMHPAEA claim. As for “geographic location,”
“facility type,” and “provider specialty,” Plairfts do not elaborate. They simply paraphrase the
statute and its implementing regulationsed&. 11 83, 85-87, 89.) More importantly, even a
favorable reading of the limited factual allégas throughout the Complaint does not suggest
that UBH denied Charlie’s claims based on thegyaphic location of eithé8econd Nature or In
Balance. The same can be said foritigctype” or “provider specialty.”

UBH denied Charlie’s In Balance alas based on an administrative (i.e., non-
substantive) limitation (i.e., timeliness, notice, amttording to Plaintiffs, a billing error). Only
Charlie’s treatment at Second Nature wasie® on substantive grounds. And there, UBH
determined that the treatment was not medigadigessary, a conclusion that considered the
individual circumstances of Charlieis condition, and his treatment.

In denying the claim for treatment at Sectature, UBH concluded that Charlie “did

not require 24-hour per day monitoring and [be{ild have been treated at a lower level of

8 The court does not understand how inpatient loesgare is at all analogous to a wilderness
therapy program or residential mahihealth treatment program.
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care.” (Id. 1 47.) Later, rejeng Plaintiffs’ subsequent appe&lBH cited “a lack of medical
necessity ‘for the substance use residentiadllef care™ and explained that “wilderness
programs do not have adequate medical over&aghkitare geared toward experiential and
psychosocial growth experiences rather than medically directed treatment.” (Id. 1 55-56.)
After filing an externabppeal, Plaintiffs received a further denial. The external reviewer who
affirmed UBH’s decision stated that “the sems provided were not medically necessary and
that the requested services were not in acceslaith generally acceptestandards of medical
practice ‘in terms of site and duration and intgnsit(ld.  63.) That reviewer “concluded that
Charlie could have been treatechdower level of care.” (1d.)

The question of whether Charlie’s treatthevas medically necessary is properly
addressed under Plaintiffs’ ERISA claim. His MAEA claim is not viable because he does not
allege any plausible disparity beten the coverage he received and coverage the Plan offers in
the medical/surgical context.

Plaintiffs alternatively assethat UBH imposed non-quantitative treatment limitations on
Charlie’s claims “through unprincipled appliaati of terms that do not on their face violate
MHPAEA'’s parity requirements.” (Opp’n at 5They then imply that, in Charlie’s case, UBH
could, and did, achieve “[m]ore stringent apation of mental health benefits ... through
systematic application of processes, strategied standards which resuitproviding disparate
benefits, although the plan, as written, does oaotradict MHPAEA.” (Id.) But nowhere in
their complaint do they provide allegations shedding light on this conclusory statement.

Instead, they suggest thatarder to actually state a claittey need discovery. “[T]o
flesh out the full extent of MHPAEA violation maften require discovery of additional facts.”

(Id. at 3.) Plaintiffs do not &culate any basis supporting theiguest. Instead, they offer an

13



unfounded assertion. They are essentiallyrasiar leave to conduct a fishing expedition,
which the court will not allow.

As Defendants note, “the Plan provideserage for all mental health treatment
modalities accepted as the standard of caredatrtrent of behavioral health and substance use
disorders.” (Defs.” Reply at 4.) UBH apgi¢he medical-necessity requirement to determine
coverage, whether it be for mental health addiction treatment dreatment of disorders
arising in the medical/surgical cext. Applying a medical necesrequirement to all types of
health care avoids disparity of treatmentPIHintiffs are dissatisfied with UBH’s medical
necessity determination ordlstandard of care UBH apaievhen it evaluated Charlie’s
treatment, they have a more appropriate avenue of relief: their first cause of action under ERISA.

ORDER

For the foregoing reasons, Defendants’ Motion to Dismiss Amended Complaint (ECF
No. 21) is GRANTED IN PART AND DENIED INPART. Specifically, Defendants’ request to
dismiss Sally H. is GRANTED because she doesawe standing to bring the claims. But their
request to dismiss Plaintiff John R.DENIED because he does have standing. As for Plaintiffs’
Second Cause of Action, brought under RIEA, that claim is DISMISSED WITH
PREJUDICE

DATED this 22nd day of November, 2019.

BY THE COURT:

Jerss Campust

TENA CAMPBELL
U.S.District CourtJudge

°The claim is dismissed with prejudice besathe Plaintiffs’ proposed second amended
complaint does not satisfy the Rule 8 plegdstandards and so allowing the proposed
amendment to be filed would be futile.
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