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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

MARIA E. WINDHAM , as Receiver for

MARQUIS PROPERTIES, LLC MEMORANDUM DECISION AND
ORDER DENYING DEFENDANT’S
Plaintiff, MOTION TO DISMISS
V.

Case N02:18cv-00054JNRP-DBP
TODD CLIFTON LAWSON et al.,
District Judge Jill N. Parrish
Defendants.

INTRODUCTION

In a prior case, Chad Deucher pleaded guiltyecuritiedraudand admitted t@perating
Marquis PropertiesLLC as a Ponzi scheme. On January 18,72@e court appointedlaria
Windhamto act as th&eceiver for Marquis Properties. Exactly one year later, shesavedal
individuals and entitiesn an attempt to recover Marquisdperties’ assets. She alleges two
claims for relief as to all the defendants: (1) fraudulent transfers undgrsUuUniform
Fraudulent Transfefct (UFTA), and (2) unjust enrichmerbefendant Todd.awsonmoved to
dismiss both claims as to him on the grounds that they are time barred. [Dock&tté&4ihe
parties briefed the motion to dismiss, the court ordered them to brief whetheedbiwd® has
standing tasserthe fraudulent transfedaim.

The court concludes that the Receiver may asdeaudulent transfer claim on behalf of
Marquis PropertiegagainstLawson The court also determines that the fraudulent transfer and
unjust enrichment claims are not time barfBEge court, therefore, DENIES Lawson’s motion to

dismiss.
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FACTUAL ALLEGATIONS 1

Chad Deucher operated Marquis Properties as a Ponzi scheme from March 2010 to
February 2016. He told investors that Marquis Propediested, purchased, renovated, and sold
homes in lucrative areas of the country. And ftenpromisedguaranteed retusnBut in reality,
Marquis Properties was insolvent and paid its investors with money from new investors.

Todd Lawson was part of the Marquis Properti@s:house sales team arfdund
investors for Marquis PropertiesMarquis Properties paidlawson at last $31,411.56 in
commissios between February 2011 and June 2012.

Deucher eventually pleaded guilty to securities fraud and admitted that Marquis
Properties was Ponzi scheme. On January 18, 2017, in a parallel civil case, the court appointed
Maria Windham to act as the Receiver for Marquis Propertiesfil8tehis lawsuiton January
18, 2018—exactly one year after she was appointed.

ANALYSIS

The court first addresses the issuetld Receiver'sstanding to asser fraudulent
transfer claim orbehalf of Marquis Properties to recover commissions that it paid to Lawson.
The court then addresses Lawson’s statute of limitations argufents.

l. FRAUDULENT TRANSFER CLAIM
At the timethat Marquis Properties paid commissions to Lawson, UtaR'BA provided

that a

! The following facts are drawn from the Receiver's amended comp|Biatket 9] For the
purposes of this motion, treurt presumes that the Receiver’s factual allegations are true and
construes them in the light most favorable to the ReceseerHall v. Bellman, 935 F.2d 1106,
1109 (10th Cir. 1991).

2 Lawson raises defense against a claifor disgorgementBut the court neednot address this
defensébecausehe Receivedoes noseekdisgorgement.
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transfer made or obligation incurred by a debtor is fraudulent as to a credifor . . .
the debtor made the transfer or incurred the obligation:
(a) with actual intent to hinder, delay, or defraud any creditor of the
debtor; or
(b) without receivig a reasonably equivalent value in exchange for the
transfer or obligation; and the debtor:
(i) was engaged or was about to engage in a business or a transaction for
which the remaining assets of the debtor were unreasonably small in
relation to the business or transaction; or
(if) intended to incur, or believed or reasonably should have believed that
he would incur, debts beyond his ability to pay as they became due.
UTAH CODE § 256-5(1) (2012)° A creditor may avoid a transfer if it can satisfy the dtods
set forth in this statute. 8§ ZB8(1) (2012).“A fraudulent transfer in Utah first requires a
creditordebtor relationship.Bradford v. Bradford, 993 P.2d 887, 891 (Utah Ct. App. 1999)
Only creditors have standing to assert a claim undetJ&EA. See Rupp v. Moffo, 358 P.3d
1060, 1062—-63 (Utah 2015).
A creditor isan individual or entitythat has a right to payment against a debtor
§ 25-6-43), (4), (6)(2012). The court asked the parties to brief whether Marquis Properties,
which is currently controlled by thiReceiver, is a creditorith standing to suander the UFTA.
Based upon binding Tenth Circuit precedent, the court concludes that the RémeMarquis
Propertiess a creditor within the meaning ofetUFTA
The Tenth Circuit addressed the application of the UFTA in the context of a Ponzi
scheme inKlein v. Cornéius, 786 F.3d 1310 (10th Cir. 2015 that case, an individual
operated a business enti@ig a Ponzi scheméd. at 1313-14. The Ponzi scheme operator

transferred fund$rom the business entitp William Cornelius to pay for unrelated criminal

defensecosts.Id. at 1314. A court subsequently appointed a receiver to take control of the

3ln 2017, the Utah Legislature renumbered the provisions of the dR@Ahanged the name of
the Act to the Uniform Voidable Transactions ABut the amendments “do not apply to a
transfer made or obligation incurred before May 9, 20W#AH CoDE § 25-6406(2)(b). So the
courtcitesthe preamendmenstatutes throughout this order.
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busines entity and to recover funds for the benefit of the victims of the Ponzi sclreeritbe
receiver sued Cornelius under the UFTA to recover the funds transferred tth@ornelius
argued that the receiver, standing in the shoes of the Ponzi scheme busingssashtno
standingunder the UFTA to sue thiplarty recipients of funds derived from the schelde.at
1316.

The Tenth Circuit disagreed. Adopting the reasoningcbéles v. Lehmann, 56 F.3d 750
(7th Cir. 1995)(Posner, C.J.), thKlien court held that a business entity operated as a Ponzi
scheme is itself abused by the Ponzi scheme opekdeon, 786 F.3dat 1317. Once, the Ponzi
scheme operator’s “spell” over the business entity is broken by the appointmeeteivan, ‘a
business entjtabused by a Ponzi scheme qualifies as a defrauded credittin the meaning
of the UFTA.Id. at 1316-17. Thus, the Tenth Circuit held that a receivas standing as a
creditor to bring a claim against thiparty recipients of the proceeds dPanzi scheme.

When the Tenth Circuitias rendered a decision interpreting state law, that interpretation
is binding on district courts in this circuit . unless an intervening decision of the stataghest
court has resolved the issu&Vankier v. Crown Equip. Corp., 353 F.3d 862, 866 (10th Cir.
2003).No subsequent opinion of the Utah Supreme Court has addressed the issue of whether a
receiver has standing to assert a claim under the UFTHis court is therefore bound by the

holding ofKlien.® The Receiver has standing as a creditor under the UFTA to sue Lawson.

4 Other defendants in this lawsuit filed a brief in response to the court’'s orderdfndpon the
UFTA standing issue. [Docket 162]. These defendants argu®upptv. Moffo, 358 P.3d 1060
(Utah 2015)is an intervening decision of the Ut&upreme Court that addressed the standing
issue. The court disagredupp held that a bankruptcy trustee has statutory standing to assert a
claim under the UFTAId. at 1063. That opinion did not address whether a Ponzi scheme
receiver has a standing asreditor to sue third-party recipients of the proceeds of the scheme.

5 This court asked the parties to brief whether the standing issue should be certtiedJtaht
Supreme Court. The Receiver opposed certification and Lawson presented no argemet on
or the other. The court elects not to certify this question.
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Il. STATUTES OF LIMITATION

A. Motion Sandard

Rule 12(b)(6) of the Federal Rules of Civil Procedure allows a defendant to move to
dismiss a plaintiff's claim for failure to state a iolaupon which relief can be granted. In
resolving a Rule 12(b)(6) motion, the comtist“assess whether the plaintiff's complaint alone
is legally sufficient to state a claifor which relief may be grantedDubbs v Head Sart, Inc.,
336 F.3d 1194, 1201 (10th Cir. 20@8jtation omitted)

“[A]lthough a statute of limitations bar is an affirmative defense, it may $@ved on a
Rule 12(b)(6) motion to dismiss ‘when the dates given in the complaint make clear thgihthe
sued upon has been extingwdhi” Radloff-Francis v. Wyo. Med. Ctr, Inc., 524F. App’'x. 411,
413 (10th Cir. 2013) (quotingldrich v. McCulloch Props., Inc., 627 F.2d 1036, 1041 n.(40th
Cir. 1980)).

B. Uniform Fraudulent Transfer Act

Section 256-10 of the Utah Cod€012) provideshetime limit for filing a claim under
the UFTA:

A claim for reliefor cause of actioregarding draudulenttransfer or obligation
under this chapter is extinguished unless action is brought:

(1) under Subsection 26-51)(a), within four yearsafter the transfer was made
or obligation was incurred or, if latewithin one year after the transfer or
obligation was or could reasonably have been discovered by the claimant;

(2) under Subsection 26-5(1)(b), within four years after the transfer wasdma
or the obligation was incurred; or

(3) under Subsection 26-6(2), within one year after the transfer was made or
the obligation was incurred.

Because the Receiver's claim was filed more than fmarsafter Marquis Properties paid

commissions to Lawsomeither§ 25-6410(2) nor§ 25-6410(3) apply. ThustheReceiver’'sclaim



is extinguished unlesg meets the requirements &f25-6-10(1) (1) the claim arises under
§ 25-6-F1)(a), and (2) theslaim was brought no later than one year after the transfer could
reasonably have been discoveredh®s/Receiver.

Section 256-5(1)(a) provides: ‘A transfer made or obligation incurred by a debtor is
fraudulentas to a creditor . . if the debtor made the trdies or incurred the obligatiowith
actual intent to hinder, delay, or defraud any creditor of the debtdr Lawsoncontends that
he is “the debtor” and that the Receiver has not alleged that he acted with “actualantent t
hinder, delay, or defraudiny of his creditors. So, according ltam, the Receiver has not alleged
a claim under 825-6-%1)(a), and thus her claim is extinguished Lawson, however,
misunderstandthe statute.

Lawson is not the debtor, as that term is used in the statuteaim” is “a right to
payment,”a “creditor” is “a person who has a claim,” antidabtor” is “a person who is liable
on a claim” § 25-6-2(3) (4), (6)(2012).As noted above, the Tenth Circhids made cleahat
“a business entity abused by a Ponzi scheme qualifies as a defrauded creditor” bgnatess"|
of using the sales’ proceeds for [its] stated purpose[], the corporation[], underomgdoer’s]
control, paid various third partiesKlein v Cornelius, 786 F.3d 1310, 1316 (10th Cir. 2015)
(citing Scholesv. Lehmann, 56 F.3d 750, 753-54 (7th Cir. 1995

Here, Deuwcher caused Marquis Properties to pay commissionksateson based on
Lawson’s ability to find new investors for the Ponzi schelese transfers deprived Marquis
Properties of funds that should have been used for a legitimate business .pAgeseh
MarquisProperties is a creditor. And as a creditor, Marquis Properties ltéara™—or rightto
payment—against Deuchebecause henisusedcompanyfunds. Consequently, Deucher, not

Lawson, is “the debtor” because Deucher, not Lawson, caused Marquis Properties to pay out



funds for an improper purpose—the perpetuation of a Ponzi scheme.

Thus, the Receiver has stated a claim und@b-§-51)(a). First, she alleged that
Deucher, the debtor, caused Marquis Properties to transfer money to Lawson. Second, she
alleged that Deucheintendedto defraud Marquis Properties when transferredmoney to
Lawson.Because the Receiver has alleged a claim un@&r@&51)(a),and because she brought
the claim within one year of her appointmerer claim is timelySee § 25-6-1@1) (2012).

C. Unjust Enrichment

Claims for unjust enrichment are subjecatiour-year statute of limitationdJtaH CobDE
§ 78B-2-307(3)But Utah law recognizean “equitable discovery rule” that tolls a fixed statute
of limitations when “the case presents exceptional circumstances and the application of the
general rule would be irrational or unjust, regardless of any shothatgthe defendant has
prevented the discovery of the cause of acti®ussell Packard Dev., Inc. v. Carson, 108 P.3d
741, 747 (Utah 2005)[T] he doctrine of equitable tolling should not be used simply to rescue
litigants who have inexcusably and unreasonably slept on their rights, but rather ta gneve
expiration of claims to litigants whahrough no fault of their own, have been unable tssert
their rights within the limitations periodGarza v. Burnett, 321 P.3d 1104, 110(Utah 2013)
(citation omitted). Thus, “the party seeking equitable tolling must first shathe was indeed
disabled . . from protecting his claim.I'd. (citationomitted).

Equitable tolling“generally applies in cases involving Ponzi scheme entities that have
been placed in the hands of an equity receiver because the fraudulent nature of #re tansf
only be discovered once the Ponzi operator has been rerhowéadg v. Kendrick, No.
2:08CVv-01002bB, 2009 WL 1362383, at *3 (D. Utah May 14, 2008ere, “as long as
[Marquis Properties] remain[edhder the control of [Deucher], [Marquis Propertiesjuld not]

be expected to take action to vindicate the hamasigjustices perpetrated p®eucuher]” Id.

7



(citation omitted).In other wordsas long as Deuchethe Ponzi scheme operator, controlled
Marquis properties, it was effectively disabled from pursuing an unjust enrichmaémt to
recover funds improperly paid out to perpetuate the sché&sesuch, this case presents an
“exceptional circumstance” wherapplication of thefixed statute of limitationsvould be
irrationalandunjust.

Thus, the fowyear statute of limitations did not begin to run until the court appointed the
Receiver on January 18, 264the first date on which Marquis Properties coulcekpected to
vindicate the harms and injustices perpetrated by Deucher. The Receiver theerfibaim on
January 18, 2018well before the fourrear statute of limitations had run

CONCLUSION

The Receiver has standing to assert a claim under the UFTAbath of the Receiver’s
claims against Lawson are timely. Accordingly, Lawsomigtion to dismiss [Docket 64] is
DENIED.

Signed January 16, 2019
BY THE COURT
Ot N Aot

JWN. Parrish
United States District Court Judge
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