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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

IHC HEALTH SERVICE, INC. dba

INTERMOUNTAIN MEDICAL CENTER, MEMORANDUM DECISION AND
ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART DEFENDANT'’S
V. MOTION TO DISMISS
SWIRE PACIFIC HOLDINGS, INC., dba
SWIRE COCACOLA USA, Case N02:18<¢v-72-JNRDBP
Defendant. District Judge Jill N. Parrish

Before the court is a Motion to Dismiss filed tigfendanSwire Pacific Holdings Incon
April 26, 2018. ECF No. 17. PlaifftiIHC Health Service, Inc. filed an opposition to that motion
on May 17, 2018, ECF No. 25, to which defendant replied on May 31, 2018, ECF No. 26. For
the reasons below, defendantistionis granted in part and denied in part.

l. BACKGROUND

Defendant Swire Pacific Holdings, Inc., dba Swire CGcda USA (“Swire”) funds a
health insurance plan (thelgn”) regulated by the Employee Retirement Income Security Act
(“ERISA”), of which M.O. is a participantSwire, as the plan administrator, “htse final

authority for the administration and interpretation of the Plan documé&@$"No.25-1 at 59*

1 Each party refers repeatedtyinformationcontainedn the plan documenin generalwhen a

Rule 12(b)(6) movant seeks to rely on documents or other evidence outside the complaint, the
court will either exclude those materials or, with proper notice and an opportunttyefoion

movant to respond, convehie motion into a motion for summary judgment under Rulesas.

Fed. R. Civ. P. 12(d). However, there is a limited exception to thisingder which “[c]ourts are
permitted to review documents referred to in the complaint if the documents & teethe
plaintiff's claim and the parties do not dispute the documentthenticity.” Toone v. Wells

Fargo Bank, N.A., 716 F.3d 516, 521 (10th Cir. 2013) (intergabtation marks omitted). Here,

the plan documenis referred to in the complainis centralto IHC’s claim for recovery of
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Swire is additionally the plan’s named fiduciawhich ERISA defines as the entity with the
“authority to control and manage the operation and administration of the prare’una, 406
F.3d 1192, 1201 (10th Cir. 2005).

The plan document designatesegence BlueCross and BlueShield of Utah (“Regence”)
asthe plan’s claims administratodeclaringthat Regence “is a Plan fiduciary for purposes of
paying claims.” ECF No. 25-1 at 73.

Plaintiff IHC Health Services, Inc(;IHC"), operates hospitals in the Intermountain area,
including Intermountain MedicalCenter in Salt Lake City, Utah.IHC provided medical
treatment to M.O. at thmtermountain Medical Centérom January 14, 2015hrough January
20, 2015.1HC billed $82,202.13 for the treatment provided. M.O. signed an Assignment of
Benefits ("AOB”) in favor of IHC As a result, IHC'stands in theshoes”of M.O. as beneficiary
of the plan, and is thus authorized to appeal, negotiate, or otherwispasge&nt of benefits
from the pan for M.O.’s treatmentPursuantto the AOB, IHC submitted a timely claim to
Regence seeking payment of benefits. Regpaid $50,143.31, but denid¢de remaindeof the
claim on grounds that M.O.’s treatment exceeded usual, customary, and reasosizblel©
satisfied the plan’s exhaustion requirement through multiple appeals, but Betignmt alter
its initial determination.

On January 22018, HC filed a complaint asserting two causes of action under ERISA
(1) forrecovery of plan benefits under 29 U.S.C. § 1132(a)(1)(B); anfdr(®Byeach of fiduciary

duty under 29 U.S.C. 88 1132(a)(2), (3). ECF No. 2.

benefits due under the terms of that document, and neither party has called its awytiaotici
guestion Accordingly, the court will consider the plan document for purposes of this motion.
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Il. ANALY SIS
A. MOTION TO DISMISS STANDARD

Under Rule 12(b)(6), a defendant may move to dismiss a claim when the plairgitbfail
state a claim upon which relief can be granted. The court’s function on a Rule 12(b){) ishot
to “assess whether the plaintiff's cphaint alone is legally sufficient to state a claim for which
relief may be grantedDubbsv. Head Start, Inc., 336 F.3d 1194, 1201 (10th Cir. 2003) (quoting
Miller v. Glanz, 948 F.2d 1562, 1565 (10th Cir. 1991)).

“A court reviewing the sufficiency of aomplaint presumes all of plaintiff's factual
allegations are true and construes them in the light most favorable to the plakiiff.v.
Bellmon, 935 F.2d 1106, 1108 (10th Cir. 1991) (citidneuer v. Rhodes, 416 U.S. 232 (1974)).
“To survive a motiorto dismiss, a complaint must contain sufficient factual matter, accepted as
true, to ‘state a claim to relief that is plausible on its fag&stcroft v. Igbal, 556 U.S. 662, 678
(2009) (quotingBell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

B. CoOuNT [—RECOVERY OF PLAN BENEFITS

29 U.S.C. 8§ 1132(agnumerates[p]ersons empowered to bring a civil actioonhder
ERISA. Subsection (a)(1) authorizepkan’s participant or beneficiaty bring a civil action “to
recover benefits due to him under the terms of his plan[.]” § 1132(a)(1)(B). B athiér
provisions in § 1132ndicateagainst whom certain actions may be brought, subsection (a)(1)
contains naspecification of the entities dh may beproperly sued thereundeks evidenced by
the parties’ briefing for this motioiGongress’s failure teo specifyhas led to a variegated body
of law regarding whicltentities are proper defendants to an action under subsection (a)(1), in turn
creating uncertainty for prospective litigants and opportunities for dilatoryepgroal motions.

Against this uncertainty, Swirethe plan’s sponsor, administrator, and named
fiduciary—argues that it is not a proper defendant to an action seeking recoveignof
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benefits? Specifically, Swire argues that IHC’s complaint must be dismissed beitdais to
allege any facts to suggest that Swire, rather than its claim administratorc&egamtrolled or
influenced the partial denial of M.O.’s claim.

“The circuits are divided on whether beneficiaries may bring claims against plan
administrators and named fiduciaries in addition to the plan entBeddes v. United Saffing
All. Emp. Med. Plan, 469 F.3d 919, 931 (1® Cir. 2006). In addition to thoseossile
defendantsmany circuitshave held that an employsponsor, or other entity that is neither the
plan administrator nor its named fiduciary, may nevertheless be sued under § 1133(&)itl)(B
can be shown thahe entityexercised “authority or control” over benefits decisioBsiire
selectively excerpts language from these cases to create the impression thatogeremgl
matter its status as plan administrator or named fiduciary bmayedinder (a)(1)(Bpnly if it

actually exercisedontrol over the benefits determinatioging challenged.

2 Swire’s motion to dismisexacerbatethis uncertaintyy asserting a variety of legal arguments
without any indication of whether those arguments correspond to IHC’s claim windecson
(a)(1)XB), or to its breach of fiduciary duty claim under subsections (a)(2) an&\{#)e seems

to argue thereby that it is not ever a proper defendant to an ERISA action. Butstlukearly
incorrect. Subsections 1132(a)(2) and (c) each indicate who may be sued thereundar.arhus, i
appropriate case, there can be no doubt that Swire may be sued as a fiduciary unckrsubse
(@)(2), or as the plan administrator under subsectionFam).clarity of exposition, the court
addresses Swire’s arguments alongside the claim to which they best respond.

3 Swire concedes that the plantity is always a proper defendant, notwithstanding that such a
concession flies in the face of the rule it requests this court to:addptthe entity that actually
decided the claim at issue may be sued under § 1132(a)(IT§B)void issues like the one
presented by this motion, the court agrees with the Seventh Cirdigiten that “it is silly not to
name the plan as a defendant in an ERISA suldin v. Carus Corp., 241 F.3d 581, 585 (7

Cir. 2001) (finding an employer that was the plan administrator and agent for legaspto be

a proper defendant).

4 For example Swire citesHeffner v. Delta Air Lines, Inc., No. 202<cv-1278DS, 2003 WL
23354484, at *2 (D. Utah Oct. 21, 2008)r the proposition that “a participant or beneficiary of
the plan may seek relief against an enitly if it is ‘shown to control the administratiori the
plan!” ECF No. 17 at 4 (emphasis added). Beffner held no such thing. Rathefgeffner held

that anemployer who wasot the plan administrator was nevertheless a proper defendant
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The Sixth Circuitalonehas adopte@ rulethat theonly proper defendants tan action
under (a)(1)(B)are those that “played any role in controlling or influencing the Plaintiff's
benefits decision.See Ciaramitaro v. Unum Life Ins. Co. of Am., 521 F. App’x 430, 438 (&

Cir. 2013).Swire’s motion relies heavily on Sixth Circuit cases applyingrties

But Sixth Circuit precedent is not binding on this couiithe Tenth Circuif whose
precedent is bindm addressed this questiam Geddes, a case that iabsent from both parties’
briefs. In Geddes, the Tenth Circuitacknowledgedhe various approaches that have arisen in
other courts-including the Sixth Circuit'sestrictive interpretatior-anddeclaredthat “ERISA
beneficiaries may bring claims against the plan as an emityplan administrators.Geddes,

469 F.3d at 931emphasis addedYhus, Swire, as the plan administrator, who posséetises
final authority for the administration and interpretation of the Plan documents[d’proper
defendant to an action under § 1132(a)(1{Bre ECF No. 251 at 59. As a resulSwire’s
motion to dismiss IHC’s claim for recovery of benefitglan® U.S.C. § 1132(a)(1)(B) must be
denied.

C. CoOuNT Il —BREACH OF FIDUCIARY DuUTY

IHC’s second count, brought under 88 1132(a)(2) anda(@gesthat Swire breached its
fiduciary duy “[b]y failing to fully investigate the Plaintiff's claims” and “[b]y failgnto fully

respond to the Plaintiff’'s appeals and requests for information in a timely niafinis count is

because “the plaintiff allege[d] that the employer controlled or influerfeeddministration of
the plan.” 2003 WL 23354484, at *2.

® The plan documenhereevenlists Swireas the “Agent for Service of Legal Process.” Swire’s
position in this litigation, if genuinely held, leads to the conclusion that its plan docum&nt wa
specifically crafted to mislead participants and beneficiaries about the propgr agyainst
whom toassert a claim for recovery of benefits. While an ERISA plan document isec:do

“be written in a manner calculated to be understood by the average plan partiepantthe
most sophisticated of participants would interpihed plandocument to inikle such an action to

be brought directly against Swirgee 29 U.S.C. § 1022(a).
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pleaded in a formulaic manner, and failsattege sufficient facts to suggest that Swire, rather
than Regenceyreached its fiduciary dutby failing to investigate or respond to IHC'’s appeals
Swire argues, and the court agrees, that this factual deficiency is fatal ® delond count
because, as explained below, any breach of fiduciaty by Regence is not automatically
chargeable to Swire.

29 U.S.C. 8§ 1105(c)(1) provides that “[t]he instrument under which a plan is maintained
may expressly provide for procedures . . . for named fiduciaries to designatespettser than
named fiduciaries to carry out fiduciary responsibilities . . . under the plan.” $iobsg)(2)
declares that when such a procedure is employed, the “named fiduciary sheallliable for an
act or omission of such person in carrying out such responsibility” unless the actgofatiagi
or continuing such designation itself amounts to a violation of the named fiduciary's tdutte
plan’s participants and beneficiaries. Absent narrow circumstances, thesettons insulate a
named fiduciary from liability flowing from a breach of fiduciary duty bgoeiduciary.

Here, the plan document designates Regence adidumiary for purposes of processing
claims. Thus, any conduct that constitutedraach of fiduciary dutyoy Regence is not
chargeable to Swire unless the act of designating Regence, or continuing thaatesigs
itself a violation of Swire’s fiduciary duty. Accordingly, IHC&cond count must be dismissed.
However,it will be dismissed without prejudice, attdC will be givenleave to amend teither
(1) allege factsegarding Swire’s conduct thatould amount to dreach of fiduciary dyt or (2)

asserthis claim against Regende

®If IHC elects to amend its complaint should be aware of oth@otentiallegal defects that
Swire failed to raise. FirsthoughIHC’s complaint seeks damages flowingrfr an alleged
breach of fiduciary dyt a suit under § 1132(a)(2), even if initiated by a beneficiary, may only
result in a recoveryor the plan See Mass. Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 144
(1985). Second,the Supreme Court has interpreted § 1132(a)(3) to constitute a “catchall”
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[I. ORDER

For the reasons articulated, defendant’s Motion to DismiSSRANTED IN PART
AND DENIED IN PART. Specifically,

1. Count Il, for breach of fiduciary dwt is DISMISSED WITHOUT PREJUDICE ,
and IHC is granted leave to amerad its optionwithin 14 days from the date of this
order.

2. In all other respects, defendant’s Motion to Dismid3ENIED.

Signed January 8, 2019

BY THE COURT

C%(J/ . ﬁmﬂ/u

Jill N. Parrish
United States District Court Judge

provision, providing equitable relief to a beneficiary “for injuries causedibhations that [8
1132] does not elsewhere adequately remedasrity Corp. v. Howe, 516 U.S. 489, 51£1996).
Thus,when a plaintiff states a claim unded 132(a)(1)(B)he may not also maintain a clafor

equitable relief under subsection (a)(Sge Lefler v. United Healthcare of Utah, Inc., 72 F.
App’x 818, 826 (1¢h Cir. 2003).
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