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IN THE UNITED STATES DISTRICT CORT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

ROBERT G. LUSTYIK, JR.,

Plaintiff, ORDERAND
MEMORANDUM DECISION

VS.
Case No. 2:18-cv-00077-TC

UNITED STATES OF AMERICA,

Defendant.

On October 18, 2012, Robert G. Lustyik, Jr.swharged with oneotint of conspiracy,
eight counts of honest servicege fraud, one count of obstructiof justice, and one count of
obstruction of proceedings before adament or agency. (645 ECF No. 394fter pleading
guilty to all eleven counts, he was senteniweti20 months in custody. (645 ECF Nos. 896,
1030.)

Mr. Lustyik has now filed a Motion to VaegtSet Aside, or Correct Sentence under 28
U.S.C. § 2255, contending that ksunsel in the original actiomas ineffective. (77 ECF No.
1.) He also requests a heartogpresent evidence in supportha$ motion. (77 ECF No. 4.)

For the reasons stated b&|doth motions are deniéd.

14645 ECF” refers to the electronicsefiling system for the original action, United States v. Lustyik, Case No.
2:12-cr-00645-TC. The court refers to the docket irirthant action, Lustyik v. United States, Case No. 2:18-cv-
00077-TC, as “77 ECF.”

2There is also a pending request for the appointmenturfsed. (77 ECF No. 6.) “There is no constitutional right
to appointment of counsel in a § 2255 proceeding.itddrStates v. Lewis, No. 97-3135-SAC, 1998 WL 1054227
at *3 (D. Kan. Dec. 9, 1998)Although the court has digtion to appoint counsel, it dies to do so because, like
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LEGAL STANDARD
To succeed on his claim of ineffective assiséaaf counsel, Mr. Lustyik must satisfy the

two-part test set forth in &tkland v. Washington, 466 U.868 (1984). Under the first prong,

the petitioner must show that his attorney’s espntation fell below an objective standard of
reasonableness. Id. at 688. “Judicial sogutif counsel’s performance must be highly
deferential.” _Id. at 689. As paof that deferential standirthe United States Supreme Court
has established “a strong presumption that selsconduct falls within the wide range of
reasonable professional assistanbat is, the defendant must overcome the presumption that,
under the circumstances, the challenged action rbiglebnsidered sound trial strategy.” Id.
(citation and internal quotation marks omitted).

Second, the petitioner must establish that he was prejudiced by the allegedly deficient
representation. Id. at 687, 693 (fhetitioner must “affirmatively mve prejudice”). “It is not
enough for the defendant to show that the eltatcssome conceivable effect on the outcome of
the proceeding.”_ld. at 693. Instead, wheyetitioner challenges anviction, he “must show
that there is a reasonable prblity that, but for counsel’s pretsional errors, the result of the
proceeding would have been different. A reastaplobability is a probability sufficient to
undermine confidence in the outcome.” Id. at 694.

The court may consider these two prongstineziorder, or it may address just one of the
prongs. _Id. at 697 (“[T]here is no reason for a tdeciding an ineffective assistance claim to
approach the inquiry in the sammeler or even to address battmponents of the inquiry if the

defendant makes an insufént showing on one.”).

in Lewis, “The court finds no compelling merit to thdatelant’s allegations. The defendant has demonstrated the
ability to investigate the factsecessary for his issues and to articulagentin a meaningful fashion. [And] [t]he
issues are straightforward and not so compketo require counkg assistance.”_1d.



A petitioner “is entitled to an evidentiahearing unless his rtion and the files and

records of the case ‘conclusivediiow that [he] is entitled too relief.” United States v.

Estrada, 849 F.2d 1304, 1306 (10th €#88) (quoting 28 U.S.C. § 2255).
ANALYSIS

Mr. Lustyik’s motion asserts seven groutidsrelief, and each ground is supported by
anywhere from two to eight fadl allegations (though some ot#e facts are duplicative of one
another). (See 77 ECF No. 1.) After reviegvMr. Lustyik’s motion, reply, and evidenééhe
court has identified thirtgeven discrete allegations in sugpafrhis motion. These thirty-seven
facts are attached as an appendix to thisrptdgether with the source of each allegation.

The court divides these claims into thoe¢egories: (1) Misconduct before trial; (2)
Misconduct regarding thegs; and (3) Misconduct after the plesluding during the forfeiture
hearing, sentencing, and appeal.

l. Counsel’'s Conduct During the Pretrial Phase

Most of Mr. Lustyik’'s complaints areVeled against his primary attorney, Raymond
Mansolillo, and involve Mr. Masolillo’s allegedly ineffetive approach to defending Mr.
Lustyik in the years preceding the trfalAll of these allegationfail the first prong of the
Strickland analysis because Mr. Mlillo was not actually ineffective during this stage of the
proceedings. Most of the allegations alsotfaghow resulting prejudice, as required by the

second prong.

3 Generally, the court would not consider evidence subnfitetthe first time in support of a reply, but here, the
United States was given an opportunity to address this agaligevidence in its sur-reply. (See 77 ECF No. 31.)
4In addition to Mr. Mansolillo, who is an out-of-statéoaney, Mr. Lustyik was represented by local counsel, first
Nathan Crane, and then Michael Largfo Mr. Lustyik’s motion rarely idenfiés which attorney he is accusing of
ineffectiveness, but it is clear from context that (exéepcertain post-plea matters involving Mr. Langford) Mr.
Mansolillo is the primary target.
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A. Prong One

1. Legitimate Strategic Choices

[S]trategic choices [by defense counsefde after thorougmvestigation of law

and facts relevant to plausible optia@re virtually unchallengeable; and strategic

choices made after less than completestigation are reasonable precisely to the

extent that reasonable professignagments support the limitations on

investigation. In other words, cowidas a duty to make reasonable

investigations or to make a reasblegadecision that makes particular

investigations unnecessary. In any irefiveness case, a particular decision not

to investigate must be directly assessed for reasonableness in all the

circumstances, applying a heavy measiirgeference to counsel’s judgments.
Strickland, 466 U.S. at 690-91.

Nine of Mr. Lustyik’s allegations wolve legitimate strategic choices.

First, Mr. Lustyik criticizes Mr. Mansolilld®ecause he never objedtto Mr. Lustyik’'s
treatment during his arrest atite search of his home._ (See Affidavit of Robert Lustyik
(“Lustyik Decl.”) at 1 10-13Motion Ex. B (77 ECF No. 1-2F)But fighting over the search
and arrest would have been a distraction froenstlibstantive defense of the case. Relatedly, Mr.
Lustyik complains that Mr. Mansolillo relied daniel Marino and Tillma Finley, the attorneys
for Mr. Lustyik’s co-defendant Michael Tayldg pursue a motion to ppress evidence, rather
than filing his own motion. _(Id. at § 28.) Buttime court’s view, it was reasonable to allocate
sparse resources by relying on the work of othérdact, counsel for Mr. Taylor did a thorough
job advocating for the motion to suppress Get 15, 2013 Hearing Transcript, Reply Ex. FF
(77 ECF No. 21-32)), even though it was ultimatelgidd. It was smart, not ineffective, for Mr.

Mansolillo to let Mr. Taylor'scounsel take the lead there.

5 In support of his motion, Mr. Lustyik submitted eighteghibits, labelled Exhibit A through Exhibit S. In support
of his reply, Mr. Lustyik submitted an additional thigight exhibits, labelled Exhibit A through Exhibit LL.
Because the letters used to identify #xhibits overlap, the oat identifies the exhibits as “Motion Ex. A” or

“Reply Ex. A” to make clear which exhibit is being discussed.



Somewhat confusingly, in addition to anggithat Mr. Mansolillo relied too much on
other defendants’ counsel, Mr. Lustyik alsdicizes Mr. Mansolillo for not working more
closely with them. He contendisat Mr. Mansolillo was ineffective because he did not obtain a
joint defense agreement with Mr. Lustyik’s cefendants. (Lustyibecl. § 40.) Itis
contradictory for Mr. Lustyik teimultaneously claim that MMansolillo was working too
closely with the other defense counsel and hieatvas not working with them closely enough. In
any event, not obtaining a joint defenseeggnent is another strategic choice.

Mr. Lustyik also asserts that Mr. Mansolifimiled to seek a plea deal early in the case,
despite Mr. Lustyik’s requestdhhe do so. _(Id. at 11 8-9,-2Q, 30-35, 53, 55.) But when the
court asked about the possibilafsettlement, both sides indiedtthey were waiting for the
other side to initiate negotiations. (SeerVe¥, 2014 Hearing Transptiat 22:11-25, Motion
Ex. M (77 ECF No. 1-13). Waiting for the otherfyato make an initial settlement offer is a
legitimate tactic.

Mr. Lustyik next faults MrMansolillo for not taking his dicovery obligations seriously.
Mr. Lustyik declares that Mr. Mansolillo semis investigator, Charles Mulcahy, to review
classified discovery, rather thagview it himself; that he failetb conduct discovery into Blue
Meadows Energy, LLC (“BME”), an entity alledly used to funnel money between Mr. Taylor
and Mr. Lustyik; and that he did not interwi@ny of the numerous paitial withesses Mr.

Lustyik urged him to contact. (Lustyik Decl. 44, 46-51). None of this conduct falls below the
standard of care of a reasonable attorney. Reglyn staffers like Mr. Mulcahy to take the lead
in discovery is a common, reasonable practietably, Mr. Lustyik ha nothing but praise for
Mr. Mulcahy’s efforts. (Id. aff 35.) And at the time in gs&on, Michael Feldman, the founder

of BME, had invoked his Fifth Amendment rightaagst self-incrimination.(Id. at § 50.) It



would be reasonable in that context to asstiraean investigation of BME would be both
heavily resisted by Mr. Feldman and unlikely to lead to inculpatory information. Finally, Mr.
Lustyik’s own declaration explains that most of the witnesses identified by Mr. Lustyik were
likely to be uncooperative because they were atiweformer government officials subject to
nondisclosure agreements and the informationlMstyik sought from therwas classified. _(1d.
at 1 51.) Given these impediments, it makesasdor Mr. Mansolillo to focus his efforts
elsewhere.

Lastly, Mr. Lustyik argues #t Mr. Mansolillo should havtied to convince the court
that the whole case was a progedal sham. Mr. Mansolillo never challenged the involvement
of prosecutor Kevin Driscoll in the case, despitr. Lustyik’s beliefthat Mr. Driscoll was
biased against former FBI agelite Mr. Lustyik. (Id. at  1618.) And Mr. Mansolillo never
investigated whether the suit wai®ught in retaliation for theatt that Mr. Lustyik had been
cleared of wrongdoing in an unrelated investmatwhich had angeresbme Department of
Justice officials. (Id. at §9). But again, in the courtigew, it was a wise choice—and
protected strategy—to avoid spending time onghssues. These arguments are both highly
speculative and almost completely irrelevant @nvould have been a significant waste of time
for Mr. Mansolillo to pursu¢hese improbable defenses.

In response to Mr. Lustyik'allegations, the United Statesggests that Mr. Mansolillo
essentially had one strategy throughthe trial preparation phasele wanted to “graymail” the
United States into dropping the charges agdifist.ustyik by forcing them to choose between
risking the exposure of classified infortiwen and going through with the trial. (See
Memorandum in Opposition (“Opp.”) at 8 (77 ECIB.NLO).) According to the United States,

Mr. Mansolillo believed that if forced to makigat choice, the United States would end the case



against Mr. Lustyik rather than allow the distioe of such information. Ultimately, that
strategy was unsuccessful because the ceswred an order preventing Mr. Lustyik from
introducing any classified information in hisfdese. (See CIPA Section 6(A) Order (645 ECF
No. 883).) But the United States contendsat a reasonable strgie and that all of Mr.
Mansolillo’s other strategic dexions, discussed above, shouldcbasidered in light of this
objective.

The court agrees that trappears to have been Mr. Malilo’s strategy. There is
evidence in the record that supsathis conclusion. For examptéjs is the same strategy Mr.
Lustyik advised Mr. Taylor to t& to avoid prosecution in aarlier action. (Email Exchange,
Opp. Ex. 1 (77 ECF No. 10-1) (“[T]hey [the prosecgjdaven’t seen any of the classified info.
Now they will. And if your attny wants it all declassified then you can destroy their
investigation.”).) Mr. Mansolillalso explicitly discussed ths&rategy in open court, when
explaining how the Classified Informan Procedures Act (CIPA) operates:

[T]he Court does not look at what the séwmsy of that [classified] information

is, it looks at what the Federal Rul#sProcedure and what the Rule[s] of

Evidence are and whether itgeing to benef the defense.

It is up to the government, and if they want to keep it out, it is up to their

policymakers, and they will probably das, to send in a motion saying or a

certification, they call it, saying that this information is too sensitive to be

disclosed. That is kind of, quote, the wamthat it is either disclose or dismiss

situation that they are getting down to.

(June 24, 2013 Hearing Transcript at 152-Reply Ex. AA (77 EE No. 21-27).)

And the court further agrees that this \@agasonable strateggyen though it proved
unsuccessful. As the Supreme Court has notdterrare countless ways to provide effective

assistance in any given case. Even thedresinal defense attorneys would not defend a

particular client in the same way.” Stricklad@é6 U.S. at 689. Mr. Mansolillo had a legitimate



defense strategy and pursued it, and Mr. Listginnot now use this § 2255 petition to second-
guess that strategy.

2. Competent Conduct

The above allegations involr. Mansolillo’s omissions, suchas defenses he chose not
to pursue. But Mr. Lustyik also argues thdten Mr. Mansolillodid act, he did so
incompetently. For example, Mr. Lustyik atas that during his bond revocation hearing, Mr.
Mansolillo was ineffective in challenging tkenditions of Mr. Lustyik’s home confinement,
despite the impact that had on their abilitceammunicate about case preparation. (Lustyik
Decl. § 14.) But the court hassrewed the transcripts of thmnd revocation hearings and finds
that Mr. Mansolillo was an edttive advocate, even if he didt achieve all that Mr. Lustyik
wanted. (See Feb. 13, 2013 Hearing TransdRpply Ex. EE (77 ECF No. 21-31); Mar. 19,
2013 Hearing Transcript, Reply Ex. R (77ENo0. 21-18); May 3, 201Bearing Transcript,
Reply Ex. CC (77 ECF No. 21-29).)

Mr. Lustyik next notes tha#lr. Mansolillo was threatenedlith contempt of court when
he failed to return certain unaritionally divulged classified infmation to the United States.
(Id. at 1 22; 645 ECF No. 517But this shows only that Mr. Mansolillo was determined to keep
discovery to which he believed he was entitledich contradicts Mr. Lstyik’s characterization
of Mr. Mansolillo as being unietested in the discovery issubat arose in the underlying case.

Mr. Lustyik also suggests Mr. Mansolillo pided ineffective assistance of counsel when
he failed to convince the courtatlow Mr. Lustyik to use classéd information as part of his
defense. The court disagrees. The parties swdzh@tthaustive briefing leted to the classified
information issue, and the cotinbroughly considered whethemiéeded to be disclosed to the

defense. While the court ultimately rulechagst Mr. Lustyik, that was due to the court’s



conclusion that the information was inadmidsiunder Federal Rules of Evidence, Rules 401
and 403. (See CIPA Section 6(A) Order (&45F No. 883).) It was not because Mr.
Mansolillo’s “representation fiebelow an objective standard iasonableness.” Strickland,
466 U.S. at 688.

3. Conflict of Interest

Mr. Lustyik also alleges thadir. Mansolillo had a conflicof interest while representing
him. (Lustyik Decl.  40.)

In the underlying proceeding, the United States warned that Mr. Mansolillo had a conflict
of interest with Mr. Taylor’s original courl Steven Brooks, and moved to disqualify Mr.
Mansolillo on that ground. (645 ECF No. 6But Mr. Lustyik waived any such conflict in
order to keep Mr. Mansolillo as his attorng¥$45 ECF No. 194.) Before he did so, the court
appointed independent confliatunsel to advise Mr. Lustyik garding how he should proceed.
(645 ECF No. 174.) And the court personally exsed Mr. Lustyik regarding his understanding
of the consequences of waiviagonflict of interest. (645 BCNo. 194.) This process fully
resolved any concerns redang that conflict.

Mr. Lustyik now argues themgas an additional conflict between Mr. Mansolillo and Mr.
Taylor. Mr. Mansolillo workedor Mr. Taylor at some time ithe past, and this employment
violated Mr. Mansolillo’s comact with his other employethe Drug Enforcement Agency.
Knowledge of this violation gave Mr. Taylt@verage over Mr. Mansolillo, according to Mr.

Lustyik. (Reply at5 (77 ECF No. 21).)

6 Mr. Lustyik claims in his reply brief that “[ijn the CIPA Order, the Court stated, ‘Any hartingt Defendants was
caused by their attorneys.” (ReplyXd (77 ECF No. 21).) But the quoted language is not from the CIPA order.
Rather, that language comes from an earlier order denying Mr. Lustyik’s request to corgin&¢e 645 ECF

No. 705.) Notably, the issue in that motion—whether Mr. Mansolillo had deleted his discovery records and needed
an additional year to recreate this work product—has e lbaised by Mr. Lustyik as an example of ineffective
assistance of counsel in this motion.



While Mr. Lustyik characterizes this as am@reviously undisclosed conflict, he is
incorrect. This issue was explicitly raised bg thnited States in the original action before Mr.
Lustyik waived the conflict of interest. €8 Addendum to Motion faConflict Hearing (645
ECF No. 71).) Mr. Lustyik dtichose to knowingly and voluridy waive this conflict.
Accordingly, this argument doestrentitle him to any relief.

4. Financial Motive

Finally, Mr. Lustyik provides evidence thislr. Mansolillo was aggressively harassing
Mr. Lustyik about certain unpaiddal bills during the suit. (Lustyik Decl. 1 16, 24-25, 95-98.)
Mr. Lustyik previously presentedithsame evidence to Magistraiedge Dustin Pead as part of
his motion to have Mr. Mansolillo removedlas attorney, which was granted on November 7,
2014. During that hearing, Judge Pead madenutiniys of fact regarding Mr. Mansolillo’s
conduct because it was not necessary for the motion to be granted, but he did “make . . . very,
very clear for the record” that, Mr. Lustyik’s allegations wertue, “[i]t would be absolutely
improper and unethical.” (Nov. 7, 2014 Unofficidééaring Transcript, Reply Ex. BB (77 ECF
No. 21-28).)

But this evidence, evengbncerning from an ethical si@dpoint, is irrelevant to the
present motion. Mr. Lustyik plausibly shows that Mansolillo had a motive to be lazy or half-
hearted in his representation of Mr. Lustyik bessaaf their ongoing payment dispute. But Mr.
Lustyik has not shown that Mr. Mansolillo aatly performed poorly. Rather, as discussed
above, all of Mr. Mansolillo’s allegedly impper actions were consisted of effective
representation or legitimate stgic choices. It is not enough for Mr. Lustyik to identify a
motive for ineffectiveness, when he has nebahown that Mr. Mamdillo was actually

ineffective.
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Accordingly, none of Mr. Lustyik’s allegatiord pretrial misconduatise to the level of
ineffective assistance of counsdel.
B. Prong Two

To satisfy the second prong, Mr. Lustyik meBbw that “but for counsel’s professional
errors, the result of the proceeding would hbeen different.”_Strickland, 466 U.S. at 694.
Because of its findings on the first prong, the toeed not reach this issue. Nevertheless, it
briefly notes that most of Mr. Lustyikallegations also fail the second prong.

For example, Mr. Lustyik’'s complaingbout early decisions by Mr. Mansolillo—not
challenging the search of his home or his arfasiing to challeng¢he terms of his home
confinement—have no apparent connection éorésolution of the piceeding. Additionally,

Mr. Driscoll was removed from the case in g&013 due to paternitydee (Lustyik Decl.

17), so Mr. Mansolillo’s failuréo challenge his involvement calihave no plausible affect on
Mr. Lustyik’s ultimate decision to plead guilty rathtban go to trial. Mr. Lustyik also has not
articulated how his arguments about retaliatiothgyDepartment of Justice would have altered
the outcome of the case, since a claim thaptbsecutors were targeting him would not change
his guilt or innocence.

Next, there is no reason to believe Mr. Malitl® would have been more successful on
the motion to suppress than Mr. Taylor’'s calnsAnd the fact thatir. Mansolillo was
threatened with contempt of court nearly thyear before trial wow not have impeded Mr.

Lustyik’s defense. Finallygs noted, Mr. Feldman had imvaakhis Fifth Amendment right

7 The United States claims that, even if Mr. Mansoliltas ineffective, any misconduct by Mr. Mansolillo was

“cured” by Mr. Crane and Mr. Langford@multaneous involveméim the case. (See Opp. at 4 n.2 (77 ECF No.

10).) But the United States cites no case law in support of this proposition and Mr. Lustyik has submitted evidence
showing that Mr. Crane and Mr. Langford were almost entirely uninvolved in Mr. Lustyik’s representation so long
as Mr. Mansolillo was the lead attorney. (See Heatligts Reply Ex. B (77 ECF No. 21-2); Crane Email, Reply

Ex. L (77 ECF No. 21-12).) Accordingly, the court camgs that the presence of Mirane and Mr. Langford does

not moot Mr. Lustyik’s claims.
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against self-incrimination, so even if Mr. Matifo had diligently pursued calling him as a
witness, this would not have helped.Mustyik obtain a dferent outcome.
In sum, Mr. Lustyik has not demonstratedttir. Mansolillo’s petrial conduct violated
Mr. Lustyik’s Sixth Amendment right teffective assistance of counsel.
Il. Counsel’s Conduct During the Pleading Phase
Mr. Lustyik next asserts thddr. Mansolillo failed to povide effective representation
when he urged Mr. Lustyik to pleaditjy on the day trial was set to begin.
The same Strickland two-part test discdsabove also appliesitee But the Supreme
Court has provided additional dffzation regarding the testapplication when a defendant
pleads guilty:
In the context of guilty pleas, the first halffthe_Strickland v. Washington test is
nothing more than a restatement of the stehd&attorney competence . ... The
second, or “prejudice,” requirement the other hand, focuses on whether
counsel’s constitutionally ineffective performance affected the outcome of the
plea process. In other words, in ordesadisfy the “prejudice” requirement, the

defendant must show that there is aoeable probability that, but for counsel’s
errors, he would not have pleaded guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 58 (1985).

A. Lack of Prejudice Due to Court Intervention

Mr. Lustyik pled guilty, vithout the benefit of any ph agreement, on September 29,
2014. (Change of Plea Transcript at 4:22-23, 3:10645 ECF No. 907).He argues he would
not have pled guilty if Mr. Mansolillo had propedpprised him of the consequences of his plea.
Specifically, he contends that Mr. Mansolilla@diot explain to him (1) the risks of pleading
guilty without a plea agreement; (2) the effect that pleading guilty in Utah would have on a
separate, ongoing case in New York; (3) the lenfjfentence that he whkely to receive; (4)

that he was pleading guilty tdl aounts, instead of just someunts; and (5) that he would be
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receiving two points of downward varianicethe sentencing guidelines for accepting
responsibility, instead of three points. (Lustyik Decl. Y 70¢8379.) Mr. Lustyik also claims
that Mr. Mansolillo bullied him into acceptj the plea. (Id. at 1 74, 76, 84-86, 95-98.)

Assuming that Mr. Mansolillo was ineffecéivin advising Mr. Lustik of the foregoing,
the court cured the problem by discussing thesaes with Mr. Lustyik before he entered his
plea.

[Although] no procedural device for the tagiof guilty pleas is so perfect in

design and exercise aswarrant a per se rule rend®y it uniformly invulnerable

to subsequent challenge, . . . the repriediems of the defendant, his lawyer, and

the prosecutor at such a hearingwadl as any findings made by the judge

accepting the plea, constitute a formiddiserier in any subsequent collateral

proceedings. Solemn declarations inropeurt carry a strong presumption of

verity.

Blackledge v. Allison, 431 U.S. 63, 73-74 (1977) (internal quotations omitted).

The court, in detail, addressed eaclthefabove complaints. (See Change of Plea
Transcript at 5:1-11; 49:10-Zdliscussing the lack of a pleaal); at 4:14-5:7 (discussing the
New York case); at 37:9-38:180:20-41:14 (discussing the lengthsentence and size of
forfeiture); at 5:3-7, 40:1-19, 50:8-11 (discuspoints for accepting respsibility); at 29:5-12;
37:6-38:11 (discussing all counts);12:1-16:1 (confirming that Mtustyik’'s plea was of his
own free will). This is sufficient.

Accordingly, Mr. Lustyik was not prejudicdy Mr. Mansolillo’s alleged failure to warn
him of the consequences$ pleading guilty.

B. Lack of Prejudice Due to Likely Conviction at Trial

Mr. Lustyik also states that he only pledifgubecause he realizeédat Mr. Mansolillo

was completely unprepared for trial. Mr. Lustyiocthres that, days before trial was set to begin,

he was informed by Daniel Calabro (counselhisrco-defendant, Johaes Thaler) that Mr.
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Mansolillo was unprepared. (Lustyik Decl. 166.) Mr. Lustyik notes that he also became
concerned about Mr. Mansolillo’sdi of preparation when he tead Mr. Mansolillo failed to
bring his investigator, Mr. Maahy, to Utah, even though Mr. Mulcahy was essential to the
defense. (Id. at § 67.) And Mr. Lustyik claiims observed for himself in the weekend before
trial that Mr. Mansolillo wasinprepared. _(Id. at 1Y 63-67.)

Assuming that Mr. Mansolillo was ineffidaee because he was unprepared for trial (a
reasonable assumption given that, as discumssede, it appears his primary strategy was to
prevail on the CIPA motion, whidhe did not do), the court navieeless concludes Mr. Lustyik
was not prejudiced by this lack preparation. The Supreme Court has warned that “[a]
defendant without any viable defense will be hydtkely to lose at trial. And a defendant
facing such long odds will rarely be ablestwow prejudice from accepting a guilty plea that

offers him a better resolution thamuld be likely after trial.”Lee v. United States, 137 S. Ct.

1958, 1966 (2017). Here, although no plea agreemas reached, Mr. Lustyik was able to
receive a two-point downward variance ie ttalculation of hisentence for accepting
responsibility by pleading guilty. He has not sincavreasonable probability that, even with
competent counsel, he would have obtainedttbeutcome than thi®ecause the evidence
against him was overwhelming.

The United States, citing the indictmengmdifies numerous incriminating text messages
and emails between Mr. Lustyik and his co-ddterts, Mr. Taylor and Mr. Thaler. (See, e.g.,
Indictment Y 12-17, 20, 61, 71, 97-99 (645 ECF No.)3®lr. Lustyik does not dispute the
veracity of these messages. Instead, he suggests the messages have been taken out of context
and actually show that he was simply using Waylor as a potential HBource, not conspiring

with him. (Lustyik Supplemental Declarati 1 4-6, Reply Ex. H (77 ECF No. 21-8).) Mr.
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Lustyik argues this shows he cduiave prevailed at trial by asseg a public authority defense,
which “requires a defendant to show that hes wagaged by a governmeffi@al to participate

in a covert activity.”_United States &pperson, 441 F.3d 1162, 2004 (10th Cir. 2006).

Based on the messages alone, no reasonableguld have applied this defense and
acquitted Mr. Lustyik. Indeedr. Lustyik appears to acknowledge that the messages are not
enough by themselves. He repeatedly stategtisatlefense was ctingent upon his obtaining
access to classified information. (See, e.g., Re@y(dflassified FBI records verify this.”); at
3 (“Classified Govt records would again confithose facts.”); at 9 (“Attempts to introduce
classified information as part ofy defense at trial were neededorove that | was acting within
the scope of my employment.”); at 10 (Mr. Maliko was “unprepared texplain to the Court
what classified information was necessary and how that specific information was vital to the
defense.”); at 10 (Mr. Mansolilldid not provide theourt with “the specific examples of
classified evidence needed tapport the timeline and lo¢r proof of the leday of Petitioner’s
counterintelligence activity.”); a3 (“Classified evidence from theaylor file would show that .
.. 'was acting in full accord with counterintelligence norms.”).)

In other words, Mr. Lustyik’s declarationahhe would have gone to trial rather than
plead guilty if Mr. Mansolillo wadetter prepared is simply a rehéng of the argument, rejected
above, that Mr. Mansolillo wageffective in conviging the court to &w the release of
classified information. As already noted, Mr. Mansolillo’s pursuit of itifisrmation was within
the standard of care of a reasoealiéfense attorney. His effortsdbtain permission to disclose
such information failed because the court, hgvieviewed the documents, disagreed with his
argument, not because he was ineffective in ngaktiat argument. Because Mr. Lustyik was not

going to be able to present this classified evidetdgal regardless of Mr. Mansolillo’s alleged
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ineffectiveness, there is a reason to concheleould have obtaidea better outcome by going
to trial.

The only non-classified documents Mr. Lyiktsuggests he wouldave presented, but
for Mr. Mansolillo’s incompetence, is evidence that BME was a legitimate company and not, as
the United States claimed, a means of funneatiogey between Mr. Taylor, Mr. Thaler, and Mr.
Lustyik. (Lustyik Decl.  51.) But as disgsed above, Mr. Feldmaad invoked his Fifth
Amendment right against self-inmination, and Mr. Mansolillo’sailure to prepare a defense
based on BME and Mr. Feldman wassonable in that situation.

Accordingly, Mr. Lustyik has not shown thia¢ was prejudiced Ryis decision to plead
guilty. Even if that plea wamotivated primarily by Mr. Lustyils realization that his attorney
was not prepared to successfullsfend him at trial, Mr. Lustkiwas almost certainly going to
lose at trial anyway.

C. Failure to Negotiate a Plea Deal

As noted above, the Supreme Court has statgd[tin the context of guilty pleas, . . . in
order to satisfy the ‘prejudice’ requirement, ttefendant must show that there is a reasonable
probability that, but for counsel’s errors, Wweuld not have pleaded guilty and would have
insisted on going to trial.”_Hill, 474 U.S. at 58ut Mr. Lustyik argues he can also satisfy this
prong by showing that, but for counsel’s ineffectees, he would have beable to negotiate a
favorable plea deal with the United States.

The United States’ only response to this agsers to state, in its opposition brief:

[T]he defendant’s § 2255 claim herepiemised on the assumption that the
Government was willing to negotiate witis counsel the weekend between the

8 The court notes that this conclusion applies equallrtd_ustyik’s earlier argument regarding Mr. Mansolillo’s
failure to warn him of the consequenaésis plea. Even if, for someason, the court’s discussion with Mr.
Lustyik at the change of plea hearing did not cureMansolillo’s ineffectiveness, Mr. Lustyik still was not
prejudiced because the outcome at trial would have been worse than his allegedly ediplean
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Court’s CIPA ruling and the beginning ofryuselection. It was not. The time for

plea negotiations had long since passefier fully preparing for trial and

committing substantial resources to the defendant’s aggressive CIPA litigation,

there is no reason why the Governmenould have engaged in any plea

negotiations the weekend beddrial, particularly with overwhelming evidence of

the defendant’s guilt.

(Opp. at 19 (77 ECF No. 10).)

This response is not particularly compagli Notably, the statement is not made in a
sworn declaration. And even if it were, Nlustyik has reasonably kad the United States’
claim into doubt by noting thatehUnited States was willing to woout a plea deal with Mr.
Thaler after trial was set teegin. (See 645 ECF No. 903.) Of course, the United States may
have legitimate reasons for treating Mr. Thaed Mr. Lustyik differently but it has not
articulated such reasons in its briefing.

But ultimately, Mr. Lustyik’'s argument faifer a more basic reason: Mr. Mansolillo’s
failure to secure a plea deal is not sufficiensatisfy the second Strickland prong under Tenth

Circuit precedent.

In Lee v. United States, the Supreme Courthout deciding the issue, appeared to leave

open the possibility that a petiner could satisfy the secopdong by showing he would have
negotiated a better plea dealed, 137 S. Ct. at 1966 n.2 (“Lee also argues that he can show
prejudice because, had his attoraelyised him that he would lokeported if he accepted the
Government’s plea offer, he would have bargaifte a plea deal thatdlinot result in certain
deportation. Given our condion that Lee can show pueiice based on the reasonable
probability that he would havgone to trial, we need natach this argument.”)

Every circuit to address the question hgeeed that the prejudice prong could be
satisfied by showing a plea dealutd have been reached if thdipener had competent counsel.

Rodriguez-Penton v. United States, 905 F.3d 488;89 (6th Cir. 2018) (collecting cases from
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the D.C. Circuit, Second Circuit, Fourth Ciigiseventh Circuit, antllinth Circuit); see also

Byrd v. Skipper, 940 F.3d 248, 257-58 (6th Cir. 2019) (“[W]here a petitialheges ineffective

assistance of counsel prevented plea negotiatiamsonstrating prejudice requires that he
establish a reasonable proiay that but for cousel’s errors, the petiti@n would have received
a plea offer. . . . [A] petitioner must aldoosv that he would have accepted the offer, the
prosecution would not have rescinded the offied, that the trial court wdd not have rejected
the plea agreement.”).

But so far as the court can determine, theti €ircuit has neverdalressed this issue.
Absent such authority, the court must contitmapply the standard set down by the Supreme
Court in_Hill, which requires that a petitiorgltow that he would have gone to trial.
Accordingly, even if Mr. Lustyik could showdha different defense counsel would have been
able to secure a more favorable plea agreerivmt, ustyik would not be entitled to relief under
the second prong of the Strickland test.

D. Failure to Disclose Existing Plea Offers

Closely related to the abowdr. Lustyik insinuates that is possible the United States
did make a plea offer, and that Mr. Mansolginply failed to tell Mr. Lustyik about it.

The Tenth Circuit has specificalheld that an ineffective counsel claim may arise in this
context:

The plea bargaining process is a crit&talge of a criminal prosecution. . . .

Accordingly, the Sixth Amendment d@s to representation during the plea

process.

Mr. Williams was entitled to the effége assistance of counsel during plea

negotiations, including the decision whetheatzept or reject the plea offer. See

Nunes, 350 F.3d at 1052-53. He was thereby prejudiced because had he been

adequately counseled, tkdas a reasonable probatyilthat he would have
accepted the plea offer and limited his exposure to ten years.
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Williams v. Jones, 571 F.3d 1086, 1090-91, 93 (10th Cir. 2009).

Nevertheless, the court does not believelMstyik has provided a sufficient basis from
which the court could conclude such a pl&arcexisted. Mr. Lusty declares that Mr.
Mansolillo never informed him of any plea offers. (Lustyik Decl. ] 68, 88.) The only reason he
suspects there was an offer is that, after he gudtly without a deal, Mr. Mansolillo publicly
told the media that Mr. Lustyik had been offéeedeal and turned it down because the deal
would have required that Mr. Lustyik testifyaagst Mr. Thaler. (See Lindsay Whitehurst, “Ex-
FBI agent pleads guilty in military contracafrd scheme,” Associd Press, Sept. 29, 2014,
Motion Ex. O, (77 ECF No. 1-15); Jorge FitzbGon, “Robert Lustyik, ex-FBI agent, pleads,
fights jail,” The Journal News, Se@0, 2014, Motion Ex. P (77 ECF No. 1-16).)

There is no reason to believe that Mr. Mankdd statements to the media were true. In
particular, the court notes thir. Lustyik’s declaration is sil& regarding whether he ever
confronted Mr. Mansolillo about such afier after learning of MrMansolillo’s public
statements. Presumably, upon hearing what Mndd#lo had said, MrLustyik would want to
investigate further, but he pralgs no evidence that he did so.

Moreover, assuming Mr. Mansolillo’s statent®ewere true, Mr. Lustyik never declares
that he would have accepted a deal that reguirm to testify against his childhood friend and
co-defendant, Mr. Thaler. Indeed, it igiegly unknown under what conditions Mr. Lustyik
would have accepted a plea deal.

“[S]elf-serving speculation will not susta@m ineffective assistance claim.” United

States v. Gallant, 562 F. App’x 712, 716 (10th. @014) (quoting United States v. Ashimi, 932

F.2d 643, 650 (7th Cir. 1991)). Because Mr. Lussysuspicions about a possible plea offer are

entirely speculative, this arguntedoes not entitle him to relief.
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Accordingly, none of Mr. Mansolillo’s conduct during the plea phase prejudiced Mr.
Lustyik within the meaning of § 2255.
lll.  Counsel's Conduct During the Post-Plea Phase

On November 7, 2014, the court granted Mr. Mansolillo’s motion for leave to withdraw
as counsel, and appointed Michael Langforas_ustyik’s primary counsel. (645 ECF No.
938.) Mr. Lustyik’s motion challenges severgbedts of his post-plea representation, but he
frequently refers only to hifounsel’s” ineffectiveness, maig it unclear whether any given
allegation is about Mr. Manstb or Mr. Langford. As muclas possible, the court has
determined from context to which attorney Mr. Lustyik is referring.
A. Presentence Report and its Effect on Sentencing

Mr. Lustyik declares that Mr. Mansolilloflormed him about his presentence interview
with the probation office only a couple of hourddre it was set to begin; that he provided no
advice regarding how to handle the interview; trad he failed to accompany Mr. Lustyik to the
interview. (Lustyik Decl. § 91-92.) Mr. Lustydontends this harmed him in two ways. First,
Mr. Lustyik failed to inform the interviewer & he had a drug addiction, and because that
information was not included in the presentenp®re(*PSR”), he is now ineligible for certain
drug treatment programs in prison. (ld. at 92-98nd second, the PSR indicated his forfeiture
amount would be $200,000 (based on the allegatibtise indictment), resulting in a total
offense level of 34 for purposes of the federataecing guidelines. (PSR at 17 (645 ECF No.
994).) But in fact, the court only found Mr. Lustyik liable for a $70,000 forfeiture. (See 645
ECF No. 1027.) Had the PSR used the $70,a)0di for its calculation instead of $200,000, his
total offense level would have only been &ee 2013 Federal Sentencing Guidelines Manual §

2B1.1(b)(1).
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Although Mr. Mansolillo was representing Mrustyik at the time of the presentence
interview, Mr. Langford was representing himthye time of sentencing. Accordingly, Mr.
Lustyik asserts both that Mr. Maoidlo was ineffective in preparing him for the interview and
that Mr. Langford was ineffective in correctingetarrors in the PSR his sentencing hearing.
(Lustyik Decl. 7 91-93, 118-21, 124-26.)

The court concludes that while Mr. Mansoli@s likely ineffective in failing to prepare
Mr. Lustyik for the interview, this does not proeid basis for relief. As the United States notes,

“the presentence interview is not a criticalge of the proceeding withthe meaning of the

Sixth Amendment.”_United States v. Gordon, 4 F.3d 1567, 1572 (10th Cir. 1993). Because Mr.
Mansolillo’s ineffectiveness at the presenteimterview stage is not\dolation Mr. Lustyik’s
Sixth Amendment right to competent counsét, motion cannot be based on that claim.

Effective counsel at sentencing, on the ottaard, is protected by the Sixth Amendment.

United States v. Horey, 333 F.3d 1185 (10th 2003). So arguably, Mr. Langford may have

been ineffective in not raisirtge flaws in the PSR at the timésentencing. But the court
concludes that, even if Mr. Langford wasffeetive on this issue, Mr. Lustyik was not
prejudiced by this ineffectiveness. Firggarding drug use, the court asked at sentencing
whether Mr. Lustyik struggled with substaratause and Mr. Langford said no. (Sentencing
Hearing Transcript at 35:18-2845 ECF No. 1047).) &t would have been an appropriate time
for Mr. Lustyik to clarify the record, but heddhot do so, presumably because the terms of his
supervised release would have actually been staregent if he had ragsl the issue. Id.

Second, regarding his calculated offensel]é@edefendant mustot only allege [the]
prejudice of being erroneouslyrdenced under a higherigeline but must also demonstrate that

the error produced ‘a large’ or ‘significamffect on the sentence.” Horey, 333 F.3d at 1187-88.
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Here, under the PSR, Mr. Lustyik’s total offedsvel was 34, and the federal sentencing
guidelines set a sentence of 151 to 188 morithiie total offense level had been 30, the
guideline recommendation would have been 9¥2tb months. At the sentencing hearing, Mr.
Langford persuaded the court to impassgentence of 120 mdrs, even though the
recommended minimum was 151 months. Acaurlyi, Mr. Lustyik was already sentenced to a
prison term that fell within the guideline range that should have been applied. Whether his
sentence would have been even lower had Mrgtad raised the forfeiture issue at sentencing
is entirely speculative and so does maivide a basis for additional relief.

B. Forfeiture and Sentencing

Mr. Lustyik also contends more generdhat Mr. Mansolillo failed to prepare Mr.
Langford for the forfeiture and sentencing hegsiand failed to prepare Mr. Langford to make
certain arguments against the enhancements sbughe United States. (Lustyik Decl. §{ 106-
12.) Mr. Lustyik also statesahMr. Langford failed to sufficigty challenge the United States’
requested enhancements and failed to requedtiihaiustyik’s forfeiturehearing be separate
from Mr. Thaler’s forfeiture hearing(Lustyik Decl. ] 117-21, 124-26.)

These claims are too vague. The courtsdu® know what arguments Mr. Mansolillo
was supposed to provide to Mr.rgford, or what effect they ould have had on the outcome of
the case. Mr. Lustyik does not explain howwes prejudiced by having a joint forfeiture
hearing with Mr. Thaler. And Mr. Langforddiargue at the sentengi hearing, at length,
against certain enhancemen(Sentencing Hearing Transcript at 4:22-11:3 (645 ECF No.
1047).) Mr. Lustyik does notxplain what other arguments Mrangford should have made.

Because Mr. Lustyik does not explain what Miansolillo or Mr. Langford did wrong, or how
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the outcome of the action would have been bettdel had acted differently, he is not entitled
to relief.
C. Classified Information and Appeal

Mr. Lustyik also alleges Mr. Langford waneffective during the sentencing hearing
because the court refused to allow him to revitagsified information that would have helped
him obtain a lower sentence for Mr. Lustyik. But the court specifically rejected this argument at
the hearing:

Let me just say to whatever extent, referring to the classified information, | will

tell you that | agree with Judge Pead thetess to classified information would

not add to your ability to make a good argument and to argue for your client. To

the extent that it would be relevangrh well aware, mainly from the materials

that Mr. Taylor has senthat Mr. Taylor may have had some value as an

operative or as a contact, which is what | think you were needing that for.
(Sentencing Hearing Transcriptlat:17-25 (645 ECF bl 1047).)

Mr. Langford then raised this issue on @alp where it was also rejected. See United

States v. Lustyik, 833 F.3d 1263 (10th Cir. 2016). Mr. Lustyik stated thiat only rejected

because Mr. Langford was ineffective in prasena compelling case to the Tenth Circuit
(Lustyik Decl. 1 122), but Mr. Lustyik has nottaally explained what Mr. Langford did that
was ineffective. Mr. Lustyik also vaguely sugtgethat Mr. Langford was ineffective because he
did not raise all possible arguments on appaahning Mr. Lustyik forfeited some arguments
(id. at § 129), but Mr. Lustyik does nidentify what argumetis were lost.

Accordingly, none of these asBens support granting the motion.
D. Impact on the New York Case

Finally, Mr. Lustyik claimaVvir. Langford was ineffective because he failed to obtain a
sufficiently clear sentence in the Utah action pt@Mr. Lustyik’s sentencing in New York. (Id.

at 1 127.) This court originally sentenced Mustyik to 120 months prison. (645 ECF No.
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1030.) But the court did not connebat sentence to the specifiounts in the indictment, and

following an appeal, the Tenth Circuit instructled court to clarify the sentence. Lustyik, 833

F.3d at 1272. This court then explained thatsbntence was actuallyhtsixty-month sentences
on counts two through eleven, which ran conculyemith one another, plus a sixty-month
sentence on count one, which ran consecutivellgdamther sentences. (645 ECF No. 1063.)

While the appeal of his Utah sentemnes ongoing, Mr. Lustyik was sentenced in New
York. He argues that if the New York coted known about the correct sentence Mr. Lustyik
received after the appeal, it might have impaséalver sentence there. This is a highly
speculative proposition. It is alswt properly before this courAlthough the ineffectiveness
identified by Mr. Lustyik (thdailure of Mr. Langford to clarif the sentence at the sentencing
hearing, requiring an appealaurred in this action, the allegjprejudice (the sentence he
received in New York) occurred in a sepamatéon over which thisaurt has no jurisdiction.
Perhaps Mr. Lustyik’'s New York counsel wasfiiective in presenting to that court Mr.
Lustyik’s concerns about his sente here, and perhaps, haat ksue been raised, the New
York court would have imposed a different sartte, but this court oaot provide Mr. Lustyik
any relief relating to Isi sentence in New York.

Relatedly, Mr. Lustyik comnds Mr. Langford failed tproperly coordinate his
arguments during sentencing whitr. Lustyik’s counseln New York. (Lustyik Decl. {1 128.)
But aside from the above, Mr. Lustyas not explained what effabis lack of coordination had
on his sentence in either action,i@has not shown prejudice.

Accordingly, Mr. Lustyik has failed tchew that any post-plea conduct by either Mr.

Mansolillo or Mr. Langford prejudid the outcome of this action.
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ORDER
For the reasons stated above, Mr. Lustyiktstion to vacate (ECF No. 1) and motion for
an evidentiary hearing (ECF N4) are DENIED. Mr. Lustyik’snotion to appoint counsel (ECF
No. 6) is also DENIED.

DATED this 21st day of November, 2019.

BY THE COURT:

Jenes Compst

TENA CAMPBELL
U.S.District CourtJudge
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APPENDIX

No. | Statement \

Source

Counsel’'s Conduct Durgthe Pretrial Phase

Mr. Mansolillo failed toobject to Mr. Lustyik’'s

Ground Fouf

1 treatment durig the search of his home and his arrgstustyik Decl. 1910-13%°
Mr. Mansolillo relied on ounsel for Mr. Lustyik’s co-| Ground Three;
2 | defendant to pursue a motion to suppress evidence,Lustyik Decl. § 28.
rather than proceed with his own motion.
3 Mr. Mansolillo failed to obtain a joint defense Ground Three;
agreement with Mr. Lustik’s co-defendants. Lustyik Decl. § 40.
Mr. Mansolillo failed to sek a plea deal early in the | Ground One;
4 | case, despite Mr. Lustyiki®quest that he do so. Lustyik Decl. {1 8-9, 10-13,
19-37, 53, 55.
Mr. Mansolillo sent hisrivestigator, Mr. Mulcahy, to | Ground Three;
5 | review classified discovgy rather than review it Lustyik Decl. T 42.
himself.
Mr. Mansolillo failed to onduct discovery relating to| Ground Three; Ground Five;
6 | Blue Meadows Energy, LLC (“BME”) and its founderGround Six;
Michael Feldman. Lustyik Decl. §51.
Mr. Lustyik provided Mr. Masolillo with numerous | Ground Three; Ground Four
7 potential witnesses to interview and recommended| Lustyik Decl. 1 42, 46-50.
other avenues of discoveloyit Mr. Mansolillo failed
to follow-up with them.
Mr. Mansolillo failed to chllenge the involvement of| Ground Four;
3 Mr. Driscoll in the casedespite Mr. Lustyik’s belief | Lustyik Decl. 1 16-18.
that Mr. Driscoll was biased against former FBI agents
such as Mr. Lusik.
Mr. Mansolillo failed to pesent evidence to the court Ground Four;
that the entire action was a conspiracy against Mr. | Lustyik Decl. { 19.
9 | Lustyik, in retaliation for th fact that Mr. Lustyik had
been cleared of wrongdoing in an unrelated
Department of Justice invegdition.
10 Mr. Mansolillo failed todefend Mr. Lustyik during hig Ground Four;
bond revocation hearin Lustyik Decl. § 15.
Mr. Mansolillo failed to olgct to the conditions placedsround Four;
on Mr. Lustyik while he was subject to home Lustyik Decl. T 14.
11 : : o) ;
confinement, which made it impossible for Mr.
Lustyik to communicate with Mr. Mansolillo.
Mr. Mansolillo was ineffectie, as demonstrated by th&round Three;
12 fact that he was threatenedith contempt of court for | Lustyik Decl. { 22.

failing to return classifiethformation he had obtaine

o

during discovey.

9 See Petition (77 ECF No. 1).
10 See Affidavit of Robert Lustyik in Support of Petition, Motion Ex. B (77 ECF No. 1-2).
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Mr. Mansolillo failed to oldin classified information

Ground Three;

13 that would have aided Mr. Luygk’s defense. Lustyik Decl. 1157-62.
14 Mr. Mansolillo had a conflict of interest that should | Ground Three;
have prevented his reggentation of Mr. Lugik. Lustyik Decl. § 40.
Mr. Mansolillo’s motive for doing such a poor job | Ground Three;
during the case was that Was engaged in a financial Lustyik Decl. 1 16, 24-25,
15 | dispute with Mr. Lustyik rgarding the payment of his 95-98.
fees, and he decided t@sl-walk his defense of Mr.
Lustyik as punishment for these unpaid fees.
Counsel’'s Conduct Durgthe Pleadig Phase
Mr. Mansolillo did not inform Mr. Lustyik of the Ground Two;
16 | consequences of pleading guilty without a plea Lustyik Decl. 1 78-79.
agreement with the United States.
Mr. Mansolillo did not inform Mr. Lustyik of the Ground Two;
17 | effect pleading guilty in Utah would have on a Lustyik Decl. 1 72-73.
separate, aping case in New York.
18 Mr. Mansolillo misrepresertl the length of sentence Ground Two;
Mr. Lustyik was likel to receive. Lustyik Decl. § 70.
19 Mr. Mansolillo failed to dvise Mr. Lustyik that he Ground Two.
was pleadig guilty to all counts.
Mr. Mansolillo failed to dvise Mr. Lustyik that he Ground Two.
20 | would not be receiving athree points of downward
variance for acceptig responsibiliy.
Mr. Mansolillo threatened and bullied Mr. Lustyik int@round Two; Ground Three;
21 | pleading guilty. Lustyik Decl. 11 74, 76, 84-
86, 95-98.
29 Mr. Calabro told Mr. Lusty that Mr. Mansolillo was | Ground Two;
not prepared for trial. Lustyik Decl. § 65-66.
23 Mr. Mansolillo failed tobring Mr. Mulcahy to Utah | Ground Two; Ground Three;
for the trial. Lustyik Decl. § 67.
24 Mr. Lustyik realized in thelays before trial that Mr. | Ground Two;
Mansolillo was badl ungrepared. Lustyik Decl. 163-67.
But for Mr. Mansolillo’s ireffectiveness, Mr. Lustyik | Ground Three;
o5 would have gone to tri@ind prevailed because he | Lustyik Suppl. Decl. 1 4-6-
could have asserted the Public Authority defense
successfull.
Mr. Mansolillo failed to negotiate a plea deal before Ground One;
26 | trial. Lustyik Decl. Y 68-70, 77-
78.
27 Mr. Mansolillo failed to inform Mr. Lustyik of any Ground One;

plea deals offeredytthe United States.

Lustyik Decl. 1168, 88.

11 See Supplemental Lustyik Declaoatj Reply Ex. H (77 ECF No. 21-8).
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Counsel’s Conduct Durgthe Post-PI

ea Phase

Mr. Mansolillo failed toadvise Mr. Lustyik of the

Ground Five;

28 | importance of the presentence interview and failed|tbustyik Decl. 1 91-93.
accompaw Mr. Lustyik to that interview.
29 Mr. Mansolillo failed toprepare Mr. Langford for the| Ground Five;
forfeiture and sentenairhearirys. Lustyik Decl. 11106-112.
Mr. Mansolillo failed toprepare Mr. Langford for Ground Five;
30 | counterarguments to the United States’ enhancememiustyik Decl. 1 106-1112.
requests.
Mr. Langford did not know it was important to Ground Six;
31 | separate Mr. Lustyik’s anllr. Thaler’s forfeiture Lustyik Decl. § 117.
hearirgs.
Mr. Langford failed to explain why Mr. Lustyik Ground Six;
32 | should not be subject to monetary and supervisory| Lustyik Decl. 1 118-121;
enhancements. 124-26.
Mr. Langford’s defense of Mi.ustyik at the forfeiturg Ground Six; Ground Seven;
33 | and sentencing hearings was ineffective because heLustyik Decl. 1 43-44, 122.
lacked access to necessalassified information.
Mr. Langford did not sufficiently convey, on appeal, Ground Seven.
34 | why classified information was necessary to Mr.
Lustyik's sentencig.
35 Mr. Langford failed to raisall relevant arguments on Ground Seven;
appeal. Lustyik Decl. § 129.
Mr. Langford failed to designate whether the senten€&round Six; Ground Seven;
36 | was concurrent or consecutive, which affected the | Lustyik Decl. I 127.
length of his sentence in New York.
37 Mr. Langford failed to cooraiate arguments with Mr,| Ground Six; Ground Seven;

Lustyik’s New York counsel.

Lustyik Decl. §128.
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