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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

ROBERT SMETHURST,
MEMORANDUM DECISION AND
Plaintiff, ORDER GRANTING DEFENDANT’S
V. MOTION TO DISMISS WITH LEAVE

TO AMEND
SALT LAKE CITY CORPORATION,

Case N02:18-CV-00085
Defendant District Judge Jill N. Parrish

Before the court is Defendant Salt Lake Gt/ the City’) Motion to Dismisdor Failure
to State a ClaimThe City seeks dismissal Bfaintiff Robert Smethurs (“ Smethursy first cause
of action, which assers a claimagainst the Cityursuant to 42 U.S.C. B83for violations of
Smethurss Fifth and Fourteenth Amendment procedural due process rights. Smethurst opposes
the motion andin the alternativerequess leave to amend.

l. BACKGROUND*

Smethurst was bngtime employee of the GitAt the time of his terminatiorhe was
working for the Citys Department of Public Utilitiesn late 2016, Smethurst, beset by personal
difficulties, sought leave pursuant to the Family and Medical LeavéFAdLA). During erly
2017, Smethurdbok twelve weeks of FMLA leavethe entire amourntb which he was entitled
Nearing the end of his leave, Smethurst contacted the City to explore takirigredtiine in
order to complete a counseling program begun durinigéne

Smethurst directed his initial inquiry about additioleglveto Darlene Harperthe City
employee hethought wasresponsible for leave and learadated issuesHarper spoke with

Michael Morris inthe Citys HumanResources departmertHR”) about Smédturst’s inquiry

! The facts recited below are as alleged in Smeth&itst Amende€omplaint.
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Morris, interpreting the inquiry as an inability to return to work at the conclusion of theAFML
leave, drafted a Notice of Intent to Separate Employment Due to Unavaildditys sent this
notice first toKelly Brown, a supervisor itthe utilities departmenfor approval and ultimately to
SmethurstSmethurst responded to the notice by making numerous efforts to communicate with
the City; some went unansweredhile others were answered an unresponsive manner
Confused over the Gits failure to respond to his inquirieSmethursdid not return to work at
the end ohis FMLA leave, promptingMorris to draft a Separation Memoranduwhich Brown
approved,terminating Smethurg employment Smethurst did not receive a ge¥mination
hearing.

Following receipt of the Separation Memorandum, Smethurst filed a notice of appeal
the Citys Employee Appeals Boa(tiEAB”). The EAB is a creature of state lag@stablished by
Utah Code 8L0-3-1106, which isstaffed by municipal employees and designated to hear appeals
like the one brought by Smethur§alt LakeCity Ordinance2.24.060 defineshe standard of
reviewthat will be appliedo the variougypes of appealWhere the appeal is from a disciplinary
decision, the EAB must apply“clearly errmeou$ standard, asking whethéthe department
heads decision to impose discipline was clearly erroneous in light of the remwed/ in its
entirety.” Where the appeal is from a layoff designative, EAB s reviewis “limited to whether
the city substantially followed its layoff procedufe&nd where the appeal is from a termination
decision for nondisciplinary reasons, 2.24.060 requitaghe EAB consideonly “whether the
city followed its procedures when it terminated the empldyee.

At a preharing conferencethe City determined tha®methurst appeal was from a
termination decision for nondisciplinary reasoAs aresult,the EAB’s reviewwas limited to

whether the City followed its own procedures in terminating SmethAudlsitionally, the City



determined that the EAPBanel hearing Smethurstappeawould be comprised solely of city
employees in supervisory positiorgmethursbbjected contending (1) he was terminated for a
disciplinary reasorfimplying that hs termination should have been reviewed unberclearly
erroneous standarth accordance witlCity Ordinance 2.24.060and (2)as a nonsupervisory
employeehe was entitled to a panel not entirely comprised of supervisory empl&yeethurst
raised these same objections at the hedmiighe Cityoverruledthem At the conclusiorof the
hearing,the EAB determined that the City had followed its own procedures in terminating
Smethurst and upheld his termination.

Smethurst filed suit in this coush January 25, 2018. In his Amended Complaint, filed on
August 28, 201ghe allegeshree auses of action under fedelalv and one cause of action under
state lawThe Citys Motion to Dismiss is directed @methurss First Cause of Action in which
Smethurstallegesthatthe Cityshould be heldiable under42 U.S.C.8 1983 fortheviolation of
his Fifth Amendment and Fourteenth Amendmeghtsto dueprocess in the termination of his
public employmentSpecifically,Smethurstllegesthree proceduraleficiencies: (1}heabsence
of a pretermination hearing(2) the lack of a proper postermination process because EAB
was staffedvith only supervisory employegand(3) thelack of proper postermination process
because th€ity limited review of his termination appeal to whether the City followed its own
procedures.

The Citymoves to dismiss Smethustifth Amenanent claim becauséis not properly
brought against a municipalitgmethurst does not oppose the dismissal of his Aiftandment
claim and it is thereforedismissed The City also moves to dismisdmethurst's Fourteenth
Amendment claimarguing thatSmethurst has failed to plead facts supporting a finding that the

City may be held liable fotheallegeddeprivation of Smethurst’'s due process rights.



Il. ANALYSIS
A. LEGAL STANDARD

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, tetate a claim to relief that is plausible on its fdcAshcroft v. Igbal556 U.S.
662, 678(2009) (quotingBell Atl. Corp. v. Twomblys50 U.S. 544, 57@®007)). “At the motion
to-dismiss stagdthe court] must accept all the wgdleaded allegations of the complaint as true
and must construe them in the light most favorable to the pldimifiers v. Bd. of Cty. Coning
of Jefferson Cty.771 F.3d 697, 700 (10th Cir. 2014) (quoti@gessman v. Thompsonl9 F.3d
1139, 1152 (10th Ci2013)).“[ A] court should disregard all conclusory statements of law [in the
complaint] and consider whetheethemaining specific factual allegations, if assumed to be true,
plausibly suggest the defendant is liadbkansas Penn Gaming, LLC v. Colljréb6 F.3d 1210,
1214 (10th Cir. 2011).

B. ELEMENTS OFA §1983CLAIM

Section 1983 provides, in relevant part:
Evely person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the

Constitution and laws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for redress . . . .

Section 1983 “is not itself a souke of substantive rights,” but merely provides ‘a method for
vindicating federal rights elsewhere conferfédlbright v. Oliver 510 U.S. 266, 271, (1994)
(quotingBaker v. McCollan443 U.S. 137, 144 n.3 (197%9)The first step in any such claim is to
identify the specific constitutionaight allegedly infringed.ld. Smethurst has alleged a claim for

terminationwithout due processf his public employment in which he dha property interest



based on the failure to provide a {peemination hearing, theomposition of th&AB pane| and
the EAB’slimited scope ofeview. The City does not argubat Smethurshasfailed to allegea
deprivation of his procedural due procesgghts For the purposes of this motion, the court will
therefore assume Smethunsismet his burden in this regard.

Next, the plaintiff must identify the “person” “acting under color of lawtio caused the
constitutional deprivation. Smethurst asserts that Salt Lake City should beahdddfor his
constitutional deprivations. IMonell v. Dept of Soc. Servs. of City of New Y,0486 U.S. 658,
690-91 (1978}he Supreme Court held thantnicipalities and other local government units,”
including cities, are “persons” as defined by § 1983 and therefore “can be sueq dinelett
§ 1983.” The issue here is whether Smethurst has successfully alleged that theu€sty e
constitutional deprivation.

C. MUNICIPAL LIABILITY

1. Applicability of Monell v. Department of Social Services

In Monell v. Department of Social Servicd86 U.S. 658 (1978}he Supreme Cousget
forth the elements necessary to hold a municipality liable und8B8.SeeSchneailer v. City of
Grand Junction Police Dept717 F.3d 760, 769 (10th Cir. 204 #8)scussing municipal liability in
the Tenth Circuit) Before addressing these elements tourtfirst considers Smethurst
argument thaMonells elements do not apply to&1983 claim that alleges a deprivation of due
process by a municipalithccording toSmethursta plaintiff asserting a violation of his right to
procedural due process need only estalistsession dfa constitutionally protected liberty or
property nterest’and a lack of due proces3eeOppn Mot. Dismissat4.

The court is not persuadddonellitself established no such limitation nor is one found in
the cases applyingonell. Moreover, none of the cases Smethurst cites sugpsesgument that

theMonellfactorsareinapplicable to procedural due process clairas example,n Tapia v. City
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of AlbuquerquelO F. Supp3d 1323, 1355 (D.N.M. 2014he court does apply tiMonellfactors

to a procedural due process clafnd the other cases Snhetrstcitesdo notapply Monell only
becausehe coursin those casedid not reach the issue of municipal liabili§eeCouture v. Bd.

of Educ. of Albuguerque Pub. Sch35 F.3d 1243]1249-51(10th Cir. 2008)reversing district
court’s denial of qualified mmunity asto individual defendanjs West v. Grand Cty967 F.2d
362, 366 (10th Cir. 1992pffirming district courts finding that employee failed to establish a
constitutional deprivation}Sonnet v. Lankford2016 WL 9086969 at * 3 (DVyo. May 9, 208)
(finding that plaintiff failed to establish a constitutional deprivgtiorhus, the absence of
references tdlonellin these casesheds no light on its applicability 881983 claimalleging a
deprivation of procedural due procesgminst anunicipality

2. Mondl Framework

A 81983 claim against a municipality must satigfg requirements articulated ionell
v. Department of Social Servigek36 U.S. 658 (1978Monell recognized that a cause of action
against a municipality lies underl883 where‘execution of a governmeéstpolicy or custom,
whether made by its lawmakers or by those whose edicts or acts may fairly be said t
represenbfficial policy, inflicts the injury” 1d. at 694 The Tenth Circuit has interpretétbnell
and its progeny as imposing three requirements on plaibtiffiging 81983 claims against a
municipality. They are(1) the existence of an official policy or custom, ¢€ausation, and (3tate
of mind Schneider717 F.3cat 769.TheCity’ sMotion to Dismiss calls into question the Amended
Complaints sufficiency with regard to the first and second requirements of“Manell
framework” While the court finds that Smethurst has faileddequately pleadl of the elements
necessary to hold Salt Lake City liable for Smethisralleged due process violationss possible
that Smethurst may be able to cure these deficien€iescourt will thereforegrant him leave to

amend.



a. Official Policy or Custom

To hold the City liable, Smethunstustfirst establish the existence of an oficmunicipal
policy or custonthat causedhe alleged deprivations diis due process/Vhile 81983 creates a
vehicle for municipal liability, it does not give risedoespondeat superidheory of municipal
liability. Monell, 436 U.S. at693. Indeed“[t]he ‘official policy’ requirement[is] intended to
distinguish acts of thewunicipalityfrom acts ofemployeesf the municipalityandthereby make
clear that municipdiability is limited to action for which the municipality is actually responsible.
Pembaur v. City of Cincinnat#75 U.S. 469, 479 (1986)he Tenth Circuit hadefinedan official
municipal policy or custom as follows:

A municipal policy or custom matake the form of (1}a formal
regulation or policy statemént (2) an informal custom
“amoun[ting] td a widespread practice that, although not authorized
by written law or express municipal policy, is so permanent and well
settled as to constitute a tos or usage with the force of [&w
(3) “the decisions of employees with final policymaking authrity
(4) “the ratification by such final policymakers of the decistens
and the basis for themof subordinates to whom authority was
delegated subject todgke policymakeigeview and approvgl or
(5) the*“failure to adequately train or supervise employees, so long
as that failure results frordeliberate indifferenceo the injuries
that may be causéd.
Bryson v. City of OklaCity, 627 F.3d 784, 788 (10th Cir. 201@)terations in originaljquoting
BrammerHoelter v. Twin Peaks Charter Aca602 F.3d 1175, 1189-90 (10th Cir. 2010)

The Cityargueghat Smethurshas failed tadentify any Citypolicy or custongiving rise
to his injury But Smethurss Amended Complaint doadentify an official municipal policy
addressig the standard of review applied by the EAd Smethurst allegethat the City
announced at the prehearing conferethegit would be limiting the EABs review" pursuant @

City Ordinanc€. Am. Compl. 1 47An ordinance qualifies as an official policy or custontas

formal regulation or policy statemehtBryson 627 F.3dat 788 While the Amended Complaint



does not reference the ordinance by its official designaioethurst identifiest asCity Code
2.24.060in his Opposition to the Motion to Dismiss atieé court may consider. iBeeTellabs,
Inc. v. Makor Issues & Rights, Ltd51 U.S. 308, 322007) The City does not contest that this
ordinance governthe standard of review applied to EAB decisions. Instead, thea&€sigrts that
the policy or custom identified must itself be unconstitutioRaply at 4 But the Supreme Court
has'reject[ed]the] contention that only unconstitutional policies are actionable under the Statute.
City of Canton, Ohio v. Harrigt89 U.S. 378, 388 (1983 hus, @cepting Smethurstallegatiors
as true, thdmended ©mplaint adequately pleads the existence of an official municipal policy or
customgiving riseto the allged lack of posterminationdueprocess.

While Smethurss Amended Complaindentifies an official policy giving rise to his claim
of an inadequate pegrmination proceeding, does not allege facts plausibly suggesting the
existence of an official omicipal policy or custongiving rise tothe Citys failure to provide a
pretermination hearing or the City decision to staff the EAB panel with only supervisory
employeesThus, the court will grant the city motion to dismiss these claims. But the court will
grantSmethursteave to amend to see whether he can identify policies or customs giving rise to
the remainder of his alleged due process deprivations.

b. Causation

To establish municipal liability, Smethunstust next “demonstrate a direct caudailk
between the municipal action and the deprivation of federal rigBtsard of County Coimns of

Bryan County, Okl. v. Brow®20 U.S. 397, 404 (1997)he causation requirement, in conjunction

2 The identification ofan unconstitutional policy or custom, though not requicessiderably
simplifies the causation and state of mind analyses in the second and third partdvioingie
framework E.g. Board of County Coims of Bryan County, OKl. v. Brow20 U.S. 397, 40

(1997) ("Where a plaintiff claims that a particular municipal aciiselfviolates federal law, or
directs an employee to do so, resolving these issues of fault and causateghtfatward?).
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with the official policy or custom requirement, alloves factfinder to concludethat the
municipality“subject[ed gerson], or cause[d a person] to be subjédiedn illegal deprivation
of his or her federal rightsn violation of§ 1983.To successfully pleadausation;the challenged
policy or practice must beclosely related tdhe violation of the plaintifs federally protected
right” Cacioppo v. Town of Vail, Colo528 Fed. Appx. 929, 932 (10th Cir. 2013) (quoting
Schneider 717 F.3dat 770). h the language oMonell, the plaintiff must show*“that ‘the
municipality was thémoving forcé behind the injury alleged. Schneider717F.3dat 770 (10th
Cir. 2013) (quotindBrown, 520 U.S. at 404).

Smethurst fails to allege fadfsatplausibly suggedhe Ciy caused the deprivation of his
procedural due process rights. As to his claim that the City applied an impaopars of review,
it is unclear whether Smethurst is alleging Gdy Ordinance 2.24.060self is unconstitutional
or otherwise unlawfylor whether he is alleging that the City employgedetermination othe
applicable standard of review was unlawfui.the former, Smethurst avoidslifficult problems
of proof’ by alleging facts plausibly suggesting that iarawful official municipal policy or
customdirectly caused the deprivation of his due process rig@rsvn, 520 U.S. at 4060n the
other hand, if hes allegng thatthe deprivation of his righto due proceswas caused by a City
employeés choice of the wranstandard of reviewthat allegatioralonewould not sustain a
§ 1983 claim SeeCity of St. Louis v. Praprotnjikd85 U.S. 112, 127 (1988)If the mere exercise

of discretion by an employee could give rise to a constitutional violation, the vesuid be

3 The AmendedComplaint does not directly address . Rather, Smethurst alleges thait

the prehearing conference the City announce[d] that pursuant to City OrdihenffeAB] s
review would bé limited, Am. Compl. 47, and at the heariript]he City, through its HR director,
instruct[ed] the Boal members . . rot torule on the merits of Mr. Smethurstclaim or appeal
but . . . only to determine if the City had followed its procedures in terminatingnpi®gment;

Id. 1 50, even though Smethutstas being terminated for a disciplinary decision, i.e., not showing
up to work[,] Amended Complaint § 49.



indistinguishable frommespondeat superidrability.”) (plurality opinion). To state a claim
Smethurst must allege that the City caused the deprivation of his due prgbessy some
mechanism other thars6lely. .. employ[ing] a tortfeasor.’Monell, 436 U.S. at 691.

As for Smethurss allegations that the City violated his due process rights by not granting
him a pretermination hearing and bympermissibly staffing the review boardvith only
supervisorsthe court has already found that Smeshinas failed to allege an official policy or
custom Thus,he cannot establish a causaklio his alleged deprivations.

c. State of Mind

The final element of a municipal liability claim is state of miN@itherparty addresses
the state of mindequirementn their briefing Accordingly, the courhaslimitedits assessment of
Smethurss claim to the first two elements of thMonell framework But the court noteshat
Smethurst will need to allege state of mtodsuccessfully state a claifhis analysis may vary
depending on whethé@methurstalleges that the City acted pursuant to an unlawful paicy
custom or whether an unlawful action was taken pursuantfazially lawful policy or custom.
SeeBrown, 520 U.S. at 405 (discussing pleadiaguirements when an unlawful policy is alleged);
butsee Schneider717 F.8 a 770 andwaller v. City & Cty. of DenveiNo. 171234, 2019 WL
3543115, at *4 (10th Cir. Aug. 5, 201@)iscussinghe applicability of the deliberate indifference
standard to certain municipal liability claims).

[I. LEAVE TO AMEND

At the conclusion of his response, Smethsestks‘leave to file an amended complaint to
cure any deficiencies found by this Cdwshould ‘the Court determine[] Mr. Smethurst has in fact

failed to meet the pleading requiremeh®pgn Mot. Dismissat 8 n.2.Under local rules, this
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request is an improper motion for leave to am&s@DUCIVR 151. Failure to abide by the local
rules is a sufficient basis for denying a motiNhanotopez v. House625 F.3d 1279, 1284 (10th
Cir. 2010) (“Localrulesthat are consistent with the national rules haveftinee of law”).
Nevertheless, the court retains discretion in applghetpcal rulesVittoria North America, L.L.C.
v. Euro-Asia Imports In¢278 F.3d 1076, 1081 (10th Cir. 20@1))T]his court has . . recognized
that district courts have discretion applyinglocal rule$) (quotingHernandez v. Georg& 93
F.2d 264, 266 (10th Cir. 1986And, underFed. R. Civ. P15(a)(2), courts Should freely give
leave[to amendjwhen justice so requirésAbsent“undue delay, bad faith or dilatory motive on
the part of the movant, repeated failure to cure deficiencies by amendmeisgyeailowed,
undue prejudice to the opposing party by virtue of allowance of the amendmenati[iby] ¢f
[the] amendmelpf” justice requires leave be givan.S. ex reRitchie v. Lockheed Martin Corp.
558 F.3d 1161, 1166 (10th Cir. 20Q@jteratiors in original) (quotingFoman v. Davis371 U.S.
178, 182 (1962)).

None of the above concerns are implicated by Smetbumsguest for leave to amend
Smethurst has not unduly delayed. His requiestleave to amend this complaint was filed on
November 9, 2018, less than one year after the case was filed. AdditidmalGity will not be
prejudicedif leave is grantedbecause Smethurst does not seek to supplement his complaint with
additional clams and the scheduling order has been stricken pending the resolution of this motion

Thus,thereare no discovery deadlines that would limit the Gigbility to put on a defenséhe

4 DUCIVR 151 states:

Parties moving under Fed. R. Civ. P. 15 to amend a complaint must
attach the proposed amended complaint as an exhibit to the motion
for leave to file. A party who has been granted leaviléamust
subsequently file the amended complaint with the court. The
amended complaint filed must be the same complaint proffered to
the court, unless the court has ordered otherwise.
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City opposes Smethurst’s request for leave to amend, arguing thlfitienciesn his pleading
cannot be curedhe court disagrees. Following tMonell framework, Smethurst may be able to
make out a claim for violations of his Fourteenth Amendment due process rights tge@itst
Thus, notwithstanding its impropé&srm, the courtwill grant Smethurss request for leave to
amend

V. ORDER

The courtGRANTS Defendant’sMotion to Dismiss Plaintiffs first cause of actiomand
GRANTS Smethurstleave to amendSmethurss scond amendedomplaint is due within

twenty-one days from the date of this order,3gptember6, 2019

Signed August 16, 2019

BY THE COURT

o701 ﬁ@@

Jill N. Parrish
United States Distct Court Judge
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