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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

ASSOCIATED INDUSTRIES

INSURANCE COMPANY, INC,
MEMORANDUM DECISION AND

Plaintiff, ORDER

V. Case N02:18<v-00138

RIDGEWYCK VENTRUES, LLC, dba
RIDGEWYCK APARTMENTS

PROPERTY ASSET MANAGEMENT, . |
INC.; and TRAVIS SYKESan individual, ChiefMagistrate JudgBaul M. Warner

Chief Judge Robert J. Shelby

Defendans.

This actionfor declaratory relie€oncerns a dispute about the interpretation of an
insurance policy. Plaintiff Associated Industries Insurance Co. filed thioMtr Summary
Judgment, asking the court to declare thatves no duty to defend or indemnify Defendants
Ridgewyck Ventures, LLC (Ridgewyck) and pesty Asset Management, Inc. (PAM, Inm)an
underlying action brought against RidgewyclEor the reasons explainbdlow, Associated’s
Motion isGRANTED.

BACKGROUND

Travis Sykes was a tenant of the Ridgewyck Apartments in Menfgnisgsseé. The

Ridgewyck Apartments were managed and operatddeigndants After an alleged gunfight

at his apartment on November 16, 203gkes filed a lawsuit againBefendantgthe

1 The Amended Complaint also listsavis Sykes as a defendant. For all practical purposes, however, the dispute in
this case is betwedrlaintiff Associated and Defendants Ridgewyck and PAM,; Bigkes has not entered an
appearance. Thus, any reference to “Defendants” is a reference to Ridgewyck anah®AM, |
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Underlying Suit)? In the Underlying Suit, Sykes alleges three masked individuals entered his
apartment, he exchanged gunfire with the masked individuals, and he was shot fobir times.
Sykes seeks monetary damages fidefiendantsalleging they negligentlfailed to protechim
from “the foreseeable criminal assault perpetrated on Aim.”

Associated issued insurance policy number AES1035289 01 (the PolCgpitial
Growth Corporation, dba Property Management Assets, LLC, (Capital Grovithg. Policy
coveredsixteen diffeent properties-including the Ridgewyck Apartments—duritige time
period from July 1, 2016 to July 1, 208 TRidgewyck is listed as an additional named insured
under the Policy.

The Policy’s Insuring Agreeméatgeneral grant of coverage provides

We will pay those sums that the insured becomes legally obligated to pay as

damages for “bodily injury” or “property damages” to which this insurance applies.

We will have the right and duty to defend the insured against any “suit” seeking

those damages. However, we will have no duty to defend the insured against any

“suit” seeking damages for “bodily injury” or “property damage” to which this
insurance does not app!y.

Relevant to this action, the Policy also contaegeralexclusions and sublimits.
First, the Policy contains an “Assault & Battery Hazard Sublimit” (A&B Sublimit),
which provides in relevant part:

A. Assault & Battery

The insurance provided under SECTION COVERAGES COVERAGE A
BODILIY INJURY AND PROPERTY DAMAGE LIABILITY and COVERAGE

4 Dkt. 21-1 771-2.
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B - PERSONAL AND ADVERTISING INJURY LIABILITY LIMIT applies to
any “occurrence” that the insured becomes legally obligated to paydeeofan
“assault & battery hazard injury,” arising out of:

1. Actual or threatened assault or battery by anyone or any person;
2. Use and/or failure to use reasonable force to protect persons or property
3. Failure to prevent assault or battery; or
4. The negligent:
a. Employment;
b. Investigation
c. Supervision
d. Reporting to the proper authorities, or failure to so report; or
e. Retention of a person for whom any insured is or ever was legally
responsible and whose conduct is described in 1. above.

D. Thefollowingisadded to SECTION V- DEFINITIONS

“Assault & battery hazard injury” means “bodily injury,” “property damage,” or
“personal and advertising injury” due to the:

a. Use and/or failure to use reasonable force to protect persons otyproper

b. Failure to prevent assault or battery; or

c. Improper or negligent hiring, employment, training or supervision of your
"employees" involving a. or b. abové.

The A&B Sublimitapplies to all sixteen properties and imposes both aggregate and “per

ocaurrence” limits on what Associated will pay for damages resulting from “ssqattery

hazard injury.?
Second, the Policy contains an “Assault and Battery” Exclusion (A&B Exclusion), which
provides:

A. The following Exclusion is added to SECTIANCOVERAGES, paragraph 2.
Exclusions of COVERAGE AODILY INJURY AND PROPERTY DAMAGE
LIABILITY, paragraph 2. Exclusions of COVERAGE-BPERSONAL AND
ADVERTISING INJURY LIABILITY:

2. Exclusions

11Dkt 21-2 at 114.
12Dkt. 21-2 at 11415.



This insurance does not apply to:

Assault and Battery

“Bodily injury,” “property damage,” or “personal and advertising injury” arising

out of any assault, battery, fight, altercation, misconduct or similar incident or ac

of violence, whether caused by or at the instigation of, or at the direction of the
insued, his/her employees, customers, patrons, guests or any cause whatsoever,
including, but not limited to claims of negligent or improper hiring practices,

negligent, improper or neexistent supervision of employees, patrons, or guests
and negligence in failing to protect customers, patrons or gtfests.

The A&B Exclusion applies only to the Ridgewyck Apartmeéfits.
Finally, the Policycontains a “Firearms” Exclusipmhich provides:

The following Exclusion is added to SECTION COVERAGES, paragraph 2.
Exclusions of COVERAGE A BODILY INJURY AND PROPERTY DAMAGE
LIABILITY, and paragraph 2. Exclusions of COVERAGE-PERSONAL AND
ADVERTISING INJURY LIABILITY.

This insurance does not apply to:
Firearms

Any claim or "suit" for "bodily injury," "property daage,” "personal and
advertising injury" or medical payments arising from the use of fire&tms.

The Firearms Exclusion applies to all sixteen properties.
PROCEDURAL HISTORY

On November 9, 201&ssociated filedn AmendedComplaint in this court, seekiray

declaratory judgment that Associated owes no duty to defend or indedbeidpdantsn the

13Dkt. 21-2 at 96.
14 Dkt. 21-2 at 122.
15Dkt. 21-2 at 104.



Underlying Suit!® On October 3, 2019, Defendants filed their Answer to the Amended
Complaint!’ And on October 7, 2019, Associated filed a Motion for Summary Juddfhent.
LEGAL STANDARD
Summary judgment is appropriate when “there is no genuine dispute as to any material
fact” and the moving party is “entitled to judgment as matter of fRwA’fact is material if it
“might affect the outcome of the suit under the governing law,” and a dispute is genune “if t
evidence is such that a reasonable jury could return a verdict for the nonmovingpastyder
this standard, the court will “view the evidence and draw reasonable infereneé®othen the
light most favorable to the nonmoving parfy.”
ANALYSIS
In its Motion for Summary Judgmem{ssociatedasksthe court to enter judgment
declaring: (1) the A&B Exclusion excludes coverage and therefore Associated has o duty t
defend or indemnify Defendants; (2) the Firearms Exclusion excludes coasctfeerefore
Associated has no duty to defend or indemnify Defendants; and (3) Associated owes no duty to
defend or indemniffPAM, Inc.22
l. A&B EXCLUSION
Associated first ds the court to enter judgment declaring “[tjhe A&B Exclusion

excludes coverage for claims in the Underlying Suit, and therefore Associatedmaety to

16 Dkt. 21.

17 Dkt. 26.

18 Dkt. 27.

¥ Fed. R. Civ. P. 56(a).

20 Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

21 Pirkheim v. First Unum Life Ins229 F.3d 1008, 1010 (&0Cir. 2008)(citation omitted)
22Dkt. 27 at 1819.



defend or indemnify Ridgewyck or PAM, Inc. in the Underlying Séitfh response,
Defendantarguethe Policy is ambiguous on this issue and therefore the court should construe
the Policy in favor of coveragé.

Under Utah law;[a]n insurance policy is merely a contract between the insured and the
insurer.’®® Accordingly,Utah courts interpret insurance policies as they do contfécts.

“The underlying purpose in construing or interpreting a contract is to ascertain the
intentions of the parties to the contrat.”[I]f the language within théour corners of the
contract is unambiguous, the parties’ intentions are determined from the plaimgnefttie
contractual language, and the contract may be interpreted as a matter Bf It ambiguity
exists, however, then any doubts are resolved against the ifStUWhether an ambiguity
exists in a contract is a question of latf.”

Ambiguity in a contract magrise®“(1) because of vague or ambiguous language in a
particular provision or (2) because two or more contract provisions, when read togethageyi
to different or inconsistent meanings, even though each provision is clear when re&d'alone.

When faced witleither form of ambiguity“the policy must be construed in light of how the

2 Dkt. 27 at 18.
24Dkt. 30 at 7.

25 Alf v. Sate Farm Fire & Casalty Co., 850 P.2d 1272, 1274 (Utah 1993)he parties agree Utah layovernshis
action.

26 Benjamin v. Amica Mutual Ins. Cd.40 P.3d 1210, 1213 (Utah 2006).

2TWebBank v. AsricanGereral Annuity Serice Corp., 54 P.3d 1139, 1144 (Utah 2002).
28 Saleh v. Farmers Ins. ExgH.33 P.3d 428, 434 (Utah 2006).

29 Alf, 850 P.2d at 1274.

301d.

31U.S. Fid & Guar. Co. v. Sandt854 P.2d 519, 523 (Utah 1993).
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average, reasonable purchaser of insurance would understand the language of thegolicy as
whole.”?

Here, Defendants argue the Policy contains an ambiguity of the latter variety s, That i
A&B Exclusion and A&B Sublimit—while eachunambiguous when read aldde-give rise to
inconsistent meanings when read together.

The A&B Sublimitexplainsthe Policys general grant of coveragevers‘assault &
battery hazard injury,” and then proceeds to definetéren to includé'bodily injury . . . due to
the .. .[f]ailure to prevent assault or battery.” In other wowds|e limiting the amount of
coverage available for ithe A&B Sublimit explainghe Policy covers bodily injury resulting
from a failure tgprevent assault or battenthe very injury Sykes alleges in the Underlying Suit.

The A&B Exclusion, on the other hargtates thatt]his insurance does not apply to . . .
bodily injury . . . arising out of any assault, battery, fight, altercatiosgonductor similar
incident or act of violence . . . including . . . negligence in failing to protect customers, patrons or
guests. In other words, the A&B Exclusion excludesveragdor the injury complained of by
Sykes in the Underlying Suit—but ordgto the Ridgewyck Apartments.

Defendants argue these two sections create an irreconcilable conflict beaf&8
Sublimit “extends coverage” for failure to prevent assault or battery on one haedivehA&B

Exclusion “excludes coverage” on the otfemefendants urge the cototresolvethis conflict

32d.

33 Defendants do not explicitly concede both are clear when read alone, but they do neitlaegpevisionis
ambiguous when redd isolationfrom the other And the court sees no ambiguitytlire provisiors on their own.

34Dkt. 30 at 9.



in their favor andextend coverage fahese types of claim®$. Defendants further argue any
other result would render coverage under the Policy illuZory.

Associatedesponds that the A&B Exclusion and A&B Sublimit can easily be reconciled
because the A&B Sublimis not a grant of coverage and therefore does not conflict with the
A&B Exclusion’s exclusion of coverag€. Associated further argudsat, “even if this court
were to concludéhe A&B Sublimit were a grant of coverage for assault and battenAd&iR
Exclusion would not render that coverage illusory because the A&B Exclusion only applies to
the Ridgewyck property*® The court agrees with Associated.

As an initial matter, the courgjects Defendants’ characterization of the A&B Sublimit
as a provision that “extends coverage” for assault and batiegrd injury.As a general
liability policy, the Policy beginsvith the premise that the insurer will covewithin policy
limits—all sums the insured becomes liatugay,subject to certain exceptiongndeed, the
Policy's general grant of coverageovides Associated will pay those sums Defendants become
legally obligated to pay as damages because of bodily injury (and property damage) caused by a
“occurrence *® But the Policy also contains exceptions to this general grant of coverage, such
as the A&B Sublimit. The A&B Sublimitservesot to expand or extend tBeope of coverage
under the Policy, but rather to limit the scope of coverage under the PblieyA&B Sublimit
begins byexplairing that pursuant to the Policygeneralgrant of coverage for bodily injury

caused by an occurrendbe insured is covered for “assault and battery hazard injury,” including

35 Dkt. 30at 10.
36 Dkt. 30 at 10
37Dkt. 38 at 8.
38 Dkt. 38at 9.

3 The Policy defines “occurrence” as “an accident, including continuous or repepteties to substantially the
same general harmful conditiondJkt. 21-2 at 35.



such injury arising out of “[f]ailure to prevent assault or battéPylh other words, the A&B
Sublimit does not itselprovide the coverage for assault and battery hazard injury. Rather, that
coveragas born out of the Policy’s general grant of coverage for bodily injury caused by an
occurrence.The A&B Sublimit therproceedgo explain that, while the insured is coseifor
assault and battery hazard injury, Associaté@bapply loweredlimits of coveragdor damages
resultingfrom assault and battery hazard injury. In shdw, éffect of the A&B Sublimit is not
to extend coverage for assault and battery hazanyjmjut ratheto limit the insured’s coverage
for assault and battery hazard injdty.

With that understanding of the Policy in mind, the court now twrrketermiing
whether the Policy is ambiguous. In doing so, the court must ascertainrbasoaable
purchaser of insurance would understand the language of the Policy as &whHuéecourt
concludes a reasonable purchaser of insurance would understand the Policy to exehadge cov
for assault and battery injury sustained at the Ridgewyck Apartments, and, theéhefételicy
is not ambiguous.

As explained above, the Policy is a general liability insurance contract, which igiins
a general grant of coverage feide-ranging injuries. The exclusions and endorsements
included in the Policy then act as a funnel to narrow the Policy’s general grant of camerage
certain instancesRelevant here, the A&B Sublimit narrows the Policy’s general grant of
coverage by imposing lower insurance limits on damages incurred as a resultibfeamsba

battery hazard injuryThe A&B Sublimit applies to all propertiesvered by the Policgnd

40Dkt. 21-2 at 114.

41 Or put differently, in the absence of the A&B Sublimit, the Policy would provide cgedoa assault and battery
hazard injuryup to the Policy’s generally applicable limits of insuran€hus, the only purpose the A&B Sublimit
serves is to limit the spe of that coverage.

42.S. Fid & Guar. Co,, 854 P.2d at 523.



represents the firstarrowing of coverage for injury related to assault and battery. The Policy’s
coverage ishen narrowed a second time by the A&B Exclusion, which applies only to the
Ridgewyck Apartments arekcludes all coverage famjury resulting from assault and battexty
that location
A reasonable purchasetsderstanding of the Policy can thus be summarized as follows
(1) the Policygenerallyprovides coverage for bodily injury resulting from an occurrence; (2) to
the extent such bodily injury is an assault and battery hazard injury, the A&B Sublimit imposes
lower limits of coverage; and (3) to the extent a bodily injury caused by assault oy isatter
sustainedit the Ridgewyclpartments, the A&B Exclusioaxcludes coverage altogether.
Defendants nonetheless urge the court to read the A&B Sublimit and A&B Exclasion t
create ambiguity in the Policy becaus®h forms apply to the Ridgewyck Apartments, but they
say different things—one alludes to coverage while the other exalodesage™ As the Utah
Supreme Court has explained, howetee, fact that an “exclusion is inconsistent with the
expected coverageloes noitself create arambiguitybecause such “logic would prevent
application of any exclusion since exclusions aeessarily inconsistent with coveragé.”
Indeed, insurers “may exclude from coverage certain losses by'lasiggage which clearly
and unmistakably communicates to the insured the specific circumstances urthetherhi
expected coverage will not be pided.”*® Thus, the Utah Supreme Court has “decline[d] to
adopt a new definition of ‘ambiguous’ that would render an exclusion invalid simply because it

conflicts with the stated coverage in some wiy.”

“3Dkt. 30 at 10.
44 Alf, 850 P.2d at 1275.
45d. (citation omitted).

481d.
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The fact that the A&B Exclusioconflicts withthe stated coverage in both the Policy’s
general grant of coverage and the A&B Sublimit does not render the Policy ambigaous.
conclude otherwise would be to render ambiguous most all general liability insuranaespolici
thatincorporate exclusions. Instead, a reasonable purchaser of insurance would nohtiesta
A&B Sublimit to act as a limit on the Policy’s general grant of coveeagkthe A&B Exclusion
to act as a further limin that coverage, but only with respect to the Ridgewyck Apartments.
Therefore, the Policy is not ambiguous by virtue of the A&B Exclusanflicting with the
stated coverage in the A&B Sublinttt.

Because the Policy is not ambiguous, the court will construe the Policy as written. And
as written, the Policy unambiguougycludes coverager bodily injury “arising out of any
assault, battery, fight, [or] altercation . . . including . . . negligence in failing to protectnarst
patrons or guests” at the Ridgewyck Apartments. Accordingly, the Policy excludes cdeerage
the injuries complained of in the Underlying Suit and, therefore, Associated has no duty to
defend or indemnify Defendants in the Underlying Suit.

II. FIREARMS EXCLUSION

A. The Firearms Exclusion Applies

Associated next asks the court to enter a daiitan that “[tjhe Firearms Exclusion

excludes coverage for claims asserted in the Underlying Suit, and therefootafess owes no

4T1n a similar vein, the A&B Exclusion also does not render coverage under the Paowill The Policy applies
to sixteen different properties. Dkt.-21at 68. The Policy’s general grant of coverage and the A&B SubBmily
to all sixteerpropertes But only one property is subject to the A&B Exclusiethe Ridgewyck Apartments. Dkt.
21-2 at 122. Thus, the Policy still provides coverage against assault and battedyitjararfor fifteen
properties—albeit at lower insurance limits. For thatison, coverage under the Policy is not illus@f.Harris v.
Zurich Holding Co. of America, IncNo. 2:05cv-482, 2006 WL 120258, at 5 (D. Utah Jan. 17, 2006)
(concluding stated coverage for malicious prosecution was illusory because “paligsi@ns ‘completely
swallow[ed] up the insuring provisions™ (citation omitted)).
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duty to defend or indemnify Ridgewyck or PAM, Inc. in the Underlying Sitlh response,
Defendants arguthe Firearms kclusion does not applyerebecause the theory of liability in
the Underlying Suits failure to prevent assauwit battery*®

As noted above, the Firearms Exclusion provides:

This insurance does not apply to:

Firearms

Any claim or “suit” for “bodily injury,” “property damagg,*“personal and
advertising injury” or medical payments arising from the use of firearms.

Defendants argue the Firearms Exclusion doepmaiude coverageecause “Ridgewyck is
being sued not for the use of firearms, but rather for lack of seceftitin"other words,
Defendants argue the court’'s analyshsuld focus not otheunderlying cause of Sykes’s
injuries, but rathethetheory of liabilityespoused in the Underlying Suit. The Utah Court of
Appeals, however, Isaejected such an approackn fact, the Utah Court of Appeals has
adopted the opposite approach, holding that “when interpreting an exclusion based upon an
occurrence, event, or instrumentality, the focus is on the underlying cause of the inpgriest a
the theory of liability asserted by the complaining paply.”

In Taylor v. American Fire & Casualty Cdhe insuregbarentswvere sued for negligently
supervising their minor child, who took the father's wahout permissiorand caused an

accidentresulting inbodily injury to the plaintiff®? After obtaining a judgment, theaintiff

8 Dkt. 27 at 19.

49Dkt. 30 at 1#13.

0 Dkt. 30 at 12.

51 Taylor v. Am. Fire & Cas. Cp925 P.2d 1279, 1284 (Utah Ct. App. 1996).
521d. at1280.
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sought recovery from the parents’ insurer pursuant to the parents’ homeowner'$paliog.
insurer denied coverage, arguing a motor vehicle exclusion to the homeowner’sgolicied
coveragebecause the injuries arose out of the use of a motor véhidlee trial courtrejected
the insurer'sargument, concluding the motor vehicle exclusion did not apphetplaintiff's
cause of actio for negligent supervisiot?.

The UtahCourt of Appeals reversed, holdititat coverage was excluded pursuant to the
motor vehicle eglusion As the court explained

[W]here the negligent supervision is so inextricably intertwined with the motor

vehicle, there is no independent nonagiated act which would take the claim

outside the scope of the motor vehicle exclusionary clause. Thus, negligent

supervision claims are excluded from coverage where the acts complained of

could not have resulted in injury but for the use of the automdbile.
The court held the plaintiff had not demonstratedodrents’negligen supervisiorfcaused
injury independent from the use of the motor vehicle” and therefore the plaintiff esjuere
excluded from coverage pursuant to the motor vehicle excldsion.

In doing so, the court rejectéde plaintiff’'s contention that the court “should ignore the
underlying cause otlie plaintiff's] injuries, but instead focus exclusively on the theory of

recovery asserted in the complaint: negligent supervision and cotftréhe court explainethe

coveraggor noneoverage) under thmotor vehicle exclusion turned not on the legal theory

531d. at 1281.

541d. The motor vehicle exclusion, in relevant part, provitteelhomeowner’s policglid not apply to bodily injury
arising out of “(1) the ownership, maintenance, use, loading or unloading of motoesariclll other motorized
land conveyances, including trailers, owned or operated by or rented or loaned to an’industd.283.

|d. at 1281.

%6 |d. at 128283.
571d. at 1283.
%81d.
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under which liability is asserted, bom the causefdhe injury>® In other words, the motor
vehicleexclusion did not delineate between injuries caused by the use of an automobile based on
certain legatheories (such as negligent supervision), but instead represented a blanket exclusion
for bodily injury resulting from the use of an automobile. Thus, the court concluded, “when
interpreting an exclusion based upon an occurrence, event, or instrumentality, the focus is on the
underlying cause of the injuries, and not the theory of liability asserted by the complaining
party.”6°

In this case, the Firearms Exclusi@presenta blankeexclusionfor bodily injury
“arising from the use of firearms As swch, theapplicability of the Firearms Exclusiaos not
conditioned on any underlyirtheory of liability.®* Instead, the applicabilityf the Firearms
Exclusion is conditioned only on the use of an instrumentaliigarms. And because the
Firearms Exclaion is based upon an instrumentality, the court’s “focus is on the underlying

cause of the injuries, and not the theory of liability asserted by the complaining party.”

1d.
801d. at 1284.

61 Defendants arguihe Firearms Exclusion“makel[s] clear that [a claim fotfailure to protect’ would not be subject

to the exclusion”because the Firearms Exclusion doesexpticitly state it applies to claims for negligent failure

to protect. Dkt. 30 at 14 The court disagreesJtah law instructs the court to strictlyrgirue exclusiongiving

them effecionly when they ustlanguage which clearly and unmistakably communicates to the insured the specific
circumstances under which the expected coverage will not be providéah’Farm Bureau Ins. Co. v. Crod®380

P.2d 685686 (Utah 1999 Here, the Firearms Exclusions clearly and unmistakably communicates tbedgov

will not be provided if the bodily injury complained of arises from the use of firmawhile Associated certainly

could have includethnguagedentifying specifictheories of liability to which the Firearms Exclusion exterds

it did in the A&B Exclusior—the omission of such language doesarette ay carveout to the Firearms Exclusion
based ortheunderlyingtheory of liability.
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Here, the underlying cause of the injuries complained of in the Underlying $hetuse
of firearms®? And the Policy’s Firearms Exclusion unambiguously excludes coverage for bodily
injury “arising from the use of firearms.” Furthermore, there is nofimearms relatedhjury
alleged in the Underlying Suit that would te&gkess claims outside the scope of the Firearms
Exclusion. Therefore, under Utah laand pursuant to the Firearms Exclusidssociated does
not have a duty to defend or indemnify Defendants in the Underlying Suit.

B. Associated Is Not Estoppedim Invoking the Firearms Exclusion

Seeking to avoid the conclusion that the Firearms Excl#sioludes coverage for the
claims in the Underlying Suit, Defendants argue Associated must be estopped fromgrikeki
Firearms Exclusioibecause of representations Associated n@a@efendants’ insurance agents
prior to entering into the Polidd?. Specifically, Defendants argue Associaet its agents
“made representations creating the belief that the fireaxtisision only extended to the use of
firearms by security guards retained by Ridgewyck and would not apply to third p&ftties.”

Under Utah law, “[e]stoppel may be applied to modify terms of an insurance policy when
(1) an agent makes matenmailsrepresentations to the prospective insured as to the scope of
coverage or other important policy benefits, (2) the insured acts with prudence andnalpéas

reliance on those misrepresentations, and (3) that reliance results in injurynsutieel.®°

62 Seedkt. 21-1 11 (“Sykes was gravely wounded as a result of being shot at the Ridgewyck Apartmettsikt.
21-1 19 (“As a diret result of this incident, [Sykes] was transported to The Regional One &li€inter in critical
condition, where he had to have surgery to stay alive after a bullet hit a main artergfinar®”); dkt. 221 17
(“Defendants breached their lawfulityy of careand failed to provide adequate and reasonable security for their
tenants and guests which resulted in the shooting and injuries suffered by)Sgkes21-1 129 (“[Sykes] seeks
monetary damages from Defendants for the injuries sustained by [Sykes] bechgasshabting . . .").

63 Dkt. 30 at 1516.
64 Dkt. 30 at 15.
55 Youngblood v. Aut®wners Ins. C9.158 P.3d 1088, 1094 (Utah 2007).
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In support otheir estoppel argumenDefendantsOppositionadvancs five additional
material fact$®

The first additional materidhct isDefendants’ own response to one of Associated’s
interrogatories. In the response, Defendants Sisgeciatednquired into whethethe
Ridgewyck Apartments had armed security guards, to which Ridgewyck’s agent responded that
it did.®” Defendants then proceed to explain, “Ridgewyck’s agent was advised that thesfirearm
exclusion applied to security guards hired by the landI&td.”

The second additional material fagtan excerpt from the deposition of Michael Poulton,
Defendants’ insurance agerh the excerpt, Mr. Poulton is askethat his recollection is of the
conversation he had with Associated’s agents regarding the Firearms &x&lubir. Poulton
respands that Associated’s agents initiated the conversatidrhis “recollection is just that that
topic pertained to armed security guards and their liability regarding fir¢dfms

The third additionamaterialfactis a complaint Mr. Poulton filed with the Utah
Insurance Commissioner. In that complaint, Mr. Poudtiates “[w]hen the broker/MGA
discussed [the Firearms Exclusion] it was in the context of the insureds seatffimdthow

they are not allowed to carry firearrh&.

66 Associated raiseseverabbjectionsregarding the admissibility dhe additional materialacts Defendantpresent
in support of their argument that Associated is estopped from denying coverag88 Btk26. These objections
appear tdhe court tdoe welltaken The court need not resolve these objectitiesveverbeause the resolution of
this issue does not depend on the admissibility of Defendants’ proffered eviddrates even if the facts
advanced in support of Defgants’ argument were all admissible, the argument wouldatitbn the merits.

67 Dkt. 30 at4.
8 Dkt. 30 at 4.
89 Dkt. 30 at 5.
70Dkt. 30 at 5.
"1Dkt. 30 at 5.
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The fourth additional material fait another excerpt from Mr. Poulton’s deposition. In
response to a question about whether he believed the Firearms Exclusion wastepecific
Ridgewyck Apartments, he replies, “I believe the firearm exclusion wasispaot to
Ridgewyck, but to the armed security guaréfs.”

And finally, the fifth additionaimaterial facis an email from Steve PoultoMichael
Poulton’s father, to Stacy Hargrove and Christopher Aikéns.that email, Steve Poulton
states, “[w]e were told in no uncertain terms that [the Firearms Exclusion] appliedtoity
guards hired by the landlord®

As explained above, Utah law requires a finding that the insured acted prudently and
reasonably reliedn theinsurer'smisrepresentatian Whether an insured reasonably relied on a
misrepresentation is a question of fattDefendants, however, have not supplied the court with
anyfacts orevidence suggesting Ridgewyck reasonably relied on any alleged misrepresentation
made by Associate. And in the absence of any evidewndediance—let alone reasonable

reliance—the court cannot find Ridgewyck reasonably relied on any alleged

2Dkt. 30 at 5.

7t is notimmediatelyclearfrom the papers who Hargrove and Aikens are.
74 Dkt. 30 at 15.

> Youngblood158 P.3d at096

6 Additionally, the court is not convinced any of Defendants’ additional materisl daatain any
misrepresentations in the first instance. Indeed, the alleged representdhiat the Firearms Exclusion appi®
armed security guardsseem to fit squaty within the language of the Policy. At best, Defendants allege
Associated only discussed one specific application of the Firearms Exclusionefgthd@nts, as opposed to
discussing every potential application of the Firearms Exclusimheed the adlitional material facts do not allege
Associated represented the Firearms Exclusion appiibcto security guards and no one else representation
that would constitute a misrepresentation under Utah 8&e Youngblogd 58 P.3d at 1095 (holding insureade
a misrepresentation regarding scope of coverage when insurer’s represamgati‘in direct conflict with the
language of the policy”).
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misrepresentations. This is fatal to Ridgewyck’s estoppel argument. Accordingbgociated
is not estopped from relying on the Firearms Exclusion.
[1l. DUTY TO DEFEND

Having established the A&B Exclusion and Firearms Exclusion apply hefendants
argue that, even if Associated has no duty to indemnify them in the Underlying Suit, it
nonetheless has a duty to deféimeim.

An insurer’s duty to defend arises solely under conffatitah follows the “eight
corners” rule to determine whether an insurer’s duty to defend is triggered undarrandes
policy.”® Under this rule, the court “examines the language of the policy and compare[s] it to the
allegations made in the complaint to ascertain” whether an insurer has a dutytt®ddfae
test under Utah law is “whether the complaint alleges a risk witkeicdverage of the policy?
In other wordsthe court must determine whether the complaint “allege[s] claims that are
covered by the terms of the [policy}?” If the language found within the eight corners “clearly
and unambiguously indicates that a duty to defend does or does not exist, the analysis is

complete.®? It is the insurance company’s burden to “demonstrate that none of the allegations

7 At oral argumentDefendantscounselacknowledgedhe onlypotentialevidence of reliance in the record is the
fact that Ridgewycleventuallypurchased the PolicyThis is plainly insufficiento demonstrateeasonable reliance

"8 Fire Ins.Exch.v. Estate of Therkelse@7 P.3d 555, 560 (Utah 2001).

7 Equine Assisted Growth & Learning Ass'n v. Carolina Cas. Ins.Z86. P.3d 733, 73({Utah 2011)
801d.

81 Benjamin v. AmicMut. Ins. Co, 140 P.3d 1210, 1214 (Utah 2006).

82d.

83 Equine Assisted GrowtB66 P.3d at 737.
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of the underlying claim is potentially covered (or that a policy exclusion conclusiveigappl
exclude all potential for such coverag&j.”

The Policy provides Associated will have a “duty to defend the insured against any
‘suit’” seeking damagdsecause of bodily injury or property damage to which the Policy
applies®® The Policy, in turn, defies “suit” as “a civil proceeding in whictamages because of
‘bodily injury,” ‘property damage’ or ‘personal and advertising injury’ to which this insgranc
applies are alleged® Therefore Associated has a duty to defend Ridgewiyc& civil
proceedig in which covered damages due to bodily injury or property daaragalleged.

Defendants argue Associatieds a duty to defend all claims in the Underlying Suit
because “in addition to the claims of personal injury resulting from the assault andghoot
Travis Sykes alleges that he suffered property damage due to lack of security by Rkdgewyc
Ventures.®” Thecourt disagrees.

Defendants’ reading of the Sykes Complaint is overly br@efendants correctly
observe that the Sykes Complammakes a passing reference to an alledpeniglary while Sykes
was recovering in the hospitdl. Butas the Sykes Complaint makes clear, the alleged burglary
took place days after the shootiffgThat s, the alleged burglary is wholly unrelated to—and
took placecompletelyindependent of—the November 16, 2016 shootivigjch is the act that

forms the basis for the Underlying Suit. And nothing in the Sykes Complaint suggests Sykes is

84 Headwaters Res., Inc. v..IUnion Ins. Ca.770 F.3d 885, 891 (10th Cir. 201(4)tation omitted) (applying Utah
law).

8 Dkt. 21-2 at 22.
8 Dkt. 21-2 at 35.
8 Dkt. 30 at 7.

8 Seedkt. 221 110.
89 Dkt. 21-1 110.
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bringing a claimn the Underlying Suit for property damage resulting from the alleged burglary.
Instead, as the Sykes Complaint makes clear, the Underlyingg @nitaction “to recover
damages for the personal injuries” suffered by Sykes as a result of the sHddtidged the
single cause of action in the Sykes Complegtatesonly to injuries sustained in the shootitig.
And the damages sought in the Underlying @uét “monetary damages from Defendants for the
injuries sustained by Plaintiffecause of the shootifi¢’ Becausehe Underlying Suit does not
involve a claim for property damage resulting from the alleged burglary, Associated daty
to defend in the Underlying Action.

V. PAM, INC.

Finally, Associated asks the courteiater a declaratiothat“PAM, Inc. is not an insured
under the Policy and Associated owes no duty to defend or indemnify PAM, Inc. in the
Underlying Suit.®® As Associategoints out in its Motion, PAM, Inc. is a corporate entity
separatdérom Capital Growththe named insured under the PofityFurthermorePAM, Inc. is
not an additional named insured under the Pdficefendants do not respondAssociated’s
arguments in their Opposition. Because the Poliagnot issued to PAM, Inc., and because
PAM, Inc. is not an additional named insured under the Policy, the court concludes Adsociate

has no duty to defend or indemnify PAM, Inc. in the Underlying Suit.

9 pkt. 21-1 1. TheSykes Complaint is replete with references to the personal injuries sliffie@ykesSeedkt.
21-1 914 (“This is a Complaint for personal injuriead damages . . . ."); dkt. 21117 (“Defendants breached their
lawful duty of care and failed to prowchdequate and reasonable sectoitgheir tenants and guestdich resulted

in the shooting and injuries suffered by Travis Sykes.”); dktl 326 (“Defendants breached their duties of care to
Plaintiff by failing to implement safety measures againstserious foreseeable personal injuries and damages he
sustained.”).

91 Seedkt. 211 1116-17, 24, 26-28.
92 Dkt. 21-1 129 (emphasis added)
93 Dkt. 27 at 19.

94 Dkt. 27 at 18.

9 Dkt. 21-2 at 70.
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CONCLUSION
In conclusion, both the A&B Exclusion and the Firearms Exclusion exclude coverage
theclaimsin the Underlying Suit.Therefore Associated has no duty to defend or indemnify
Defendants for those claim&urthermore, because PAM, Inc. is not a named insured under the
Policy, Defendants have no duty to defend or indemnify PAM, Inc. in the Underlying Suit.
Accordingly, Associated’sMotion®® is GRANTED.

SO ORDERED this 4th day ofMarch 2020.

BY THE COURT:

A

United Stfes Chief District Judge

9 Dkt. 27.
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