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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH

LISA NELSON;

Plaintiff, MEMORANDUM DECISION AND ORDER
GRANTING MOTION TO DISMISS

V.
Case N02:18-cv-00189JNRDBP
JO ANN BUECHLER, LENA EDENTON,
SALT LAKE COUNTY, andLIFE District Judge Jill N. Parrish
INSURANCE COMPANY OF NORTH
AMERICA,

Defendants

Before the court is a motion to dismiss brought by defessdanAnn Buechler and Lena
Edenton. [Docket 37[The court GRANTS the motion and dismisp&sntiff Lisa Nelson’sclaims
against thee defendants

BACKGROUND!?

Nelson Buechler and Edentonvorked for Salt Lake Countyn 2003, a personal dispute
developed between Nelson, on one sae Buechleand Edentonon the otherNelson alleges
that between 2003 and 2005, Buechler and Eddatigeda number of official complaints against
her, erroneously claiming that Nelsdmd engaged in timeard fraud. In June 2005elson
received approval to transféo a different department with better career opportunities. But

Buechler, who then worked in the auditor’s office held up the transfer paperwork food pkri

1 For the purpose of this motion tlismiss the courtaccepts as true thelegations contained in
the operativeomplaint.SeeBell Atl. Corp. v. Twomb|y550 U.S. 544, 572 (2007).
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time. In S@tember 2005, Nelson lodged a complaint against Buechler and EdBoemhlefs
and Edenton’s supervisors instructed them to stop their harassing behavior.

In 2009, the associate director of human resources approached Nelson and showed her a
letter detding time-card fraud allegations made against Nelson by Buechler and Edetvaeen
2003 and 2009. The letter was addressed to Buechler’s supervisor. The associatetdide
Nelson that the human resources department believeBubkahler had unfairly targeted Nelson
Buechleis supervisor again told her to stbprassing Nelsoand restricted Buechler’s access to
Nelson’s time cards. At some indeterminate point in time, Edenton approached Nelsdnand
told her that Edenton hated her becausée,cskinny blonde cheerleader types made her life hell
growing up.”

In 2013, Nelson and Buechler began to work together as team members on a software
implementation project. Initially, Nelson and Buechler worked wellttoagre But in April 2015,
Edenton transferred into Buechler’s department and began to work directly undeleBui that
time, “the atmosphere and mood of the of the office changed.” Complaints against Wetson
lodged from the payroll department, which consisted of Buechler, Edenton, and two other
employeesAt work meetings, Buechler also mentioniedidents related to past allegations of
time-card abuse. Theseventsin 2015 caused Nelson to experience a gdeat of stress and
anxiety.

In December 208, a consultantnentioned generally the issue of thoerd fraud at a work
meeting attended by NelsoBuechler, and Edenton. Buechler and Edenton, who were seated in
front of Nelson, turned around and looked back at her when the topic etdnmthdraud was
mentioned. Nison had a panic attack and left the meeting. Due to her impaired mentehatxd

by Buechlerand Edentors harassmeniNelsonrequested leave from work under the Family and
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Medical Leave Act of 1993Fhe later applied for and received lelegm disality benefits.But
in April 2017, Salt Lake CounfgrcedNelsonto retireafter her insurer discontinued her disability
benefits

Nelson sueduechler Edenton Salt Lake County, and héwng-<term disability insurer.
Nelson’s claims againg&uechlerandEdentonhereinafter, the individual defendants) arise under
42 U.S.C. § 1983. Nelson alleges that the individual defendants deprived her of her due process
rights guaranteed by the Fifth and Fourteenth amendments to the U.S. Qonsfitug individual
defendants moved to dismiss the claims against them. They argue that theitlaceterdismissal
because thedid not deprive her adnyprocedural due process rights.

ANALYSIS

42 U.S.C. § 1983 creates a cause of action for the depravation of a right secured by the
Constitution. In her complaint, Nelsassertsthat the individual defendants deprived her of
proceduraldue process rights guaranteedtbg ConstitutionCourts “examine procedural due
process questions in two steps: the first asks whethex &xasts a liberty or property interest
which has been interfered with by the State[;] the second examines whether dbdupgs
attendant upon that deprivation were constitutionally sufficieliehtucky Dejpp of Corr. v.
Thompson490 U.S. 454, 460 (198®jitation omitted)

Nelson articulates three general theories of liability under her 8§ 1983 atmimst the
individual defendantsFirst, she alleges that the individual defendants deprived her of her
procedural due process riglassociated with her public employment. Nelson claims that because
the individual defendants caused her mental breakdown, which led to her extended absence f
work, the individual defendants are liable for Salt Lake County’s termination of heoyamgrit

without due process. Nelson also asserts that the individual defendants are liabtrisiticieory
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because they constructively terminated her employment bgtirnge an untenable work
environmentSecond Nelson alleges that the individual defendants are liabbause Salt Lake
County terminatedher in a manner thaimpugned her good name without providing a
nameclearing hearingrlhird, Nelson argues that thedividual defendants deprived her idéland
property without procedural due proce§&he asserts that the harassment perpetrated by the
individual defendants deprived her of “life” becagbesufferedlongterm psyological injuries.
Nelson also claimthat the harassment deprived her of property without due prbeeasse she
had to pay into early retirement when Salt Lake County forced her out of her eraptoym

The individual defendants argue the § 1983 ctaagminst them should be dismissed for
two reasons. They argue thhe clains should be dismissed under R@&)(2) of the Federal
Rules of Civil Procedure because the complaint provides too little detail regardatgeach
individual defendant did and when they performed these Hutsindvidual defendants also argue
that because the complaint does not allege that they deprived Nelson of attennhiearing, a
nameclearing hearing, or any other procedure guaranteed b@dhstitution they cannot be
liable 2 Because the court finds the individual defendants’ second argument to be dispositive, the

court addressemly this contention.

2 The individual defendantscomingled these two argumentsand presented thenas
interchangeableThe court, however, finds that they are two distinct arguments. The complaint,
read as whole, provides adequate detail regarding which defendant did what. Bak thiedny
alleged facts showing the individual defendants’ personal involvement in tiporimad
constitutional depravations is fatal to Nelson’s claims against the individaddiedts.

The individual defendants also argued thathe extent thatlelson was asserting a hostile work
environment claim under 8 1983, they are entitled to qualified immunity. But whesoriNel
clarified that she was not asserting a violation of any rights under TiJethé individual
defendants abandoned their qualified immunity argument.
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NEL SON ASSERTS PROCEDURAL DUE PROCESS CLAIMS

Although Nelson asserts sevedifferent theaies as to how the individual defendants
deprived her of her due process rights, all of these theories rest upon proceduiatesegaims.
Nelson’sclaim that the individual defendants deprived heamfdue process rights attendant to
her public employment requires her to prove that the individual defendants denied her a
termination hearing.An essential principle of due process is that a deprivation of life, liberty, or
property be preceded by notice and opportunity for hearing appropriate natine of the caseé.
Cleveland Bd. of Educ. v. Louderm#l70 U.S. 532, 542 (198%jitation omitted). This principle
requires some kind of a hearingrior to the discharge of an employee who has a constitutionally
protected property interest in himployment. 1d. (citation omitted)accordHarjo v. Varnum Pub.

Sch, 166 F.3d 347 at *2 (10th Cir. 1998)npublished table decision)Heéderal constitutional law
requires only notice and a fair and impartial adversarial hearing befoeeployee may be
permanently deprived of his property interest in employfjerithus, an indispensable element
of Nelson’s employment claim is the denial of an appropriate procéoiuner tochallenge Salt
Lake County’'sdecision to terminate her

Nelson’s allegation thahe individual defendants created an environment that amounted
to constructive dischargeods not relieve her of the obligation to prove that the individual
defendants deprived her of appropriate procedural safeguards. A constructnegdiscitself
does not constitute a violation of due procéssick v. Campbell Count$27 F.3d 805, 813 (10th
Cir. 2010). In order to make out a constructive discharge claim, Nelson must also prove that the
individual defendants denied her the necessary procedure associated with herctognst

termination.Sedd.



Nelson’s claim thashe had been terminated in a ilagtdamagedher reputation also rests
upon a allegeddenial of an appropriate procedut@] njury to reputation by itselfis] not a
‘liberty’ interest protected under tReurteenth AmendmentSiegert v. Gilley500 U.S. 226, 233
(1991).1f a government epioyerpublishedalse statements harmful to an employee’s good name
in connection with his or her termination, due process reqairlgsan opportunity to refute the
charges through a narstearing hearingBd. of Regents of State Colleges v. R408 U.S. 564,
573& n.12 (1972) McDonald v. Wisg769 F.3d 1202, 1213 (10th Cir. 2014). Thus, Nelson must
prove that the individual defendants deprived her of an adequateateamiag hearingn order
to make out a due process clagainst thenunder this theory.

Finally, although Nelson’slaim that the individual defendants deprived her of life and
property through their harassing conduct is somewhat amorghewsymplainspecifieghat this
claim is based uporan allegeddenial of procedural due process. Nelson titles this claim as
“Depravation of life and property with the injuries that Ms. Nelson incurred withoyprdweess.”

In herresponse to the motion to dismiss, Nelson further clarified that “[t]his claimpoebes
the other procedural due process violatiomsder the 1983 claims and notes [sic] that the
violations also deprived her of her [sic] of these additional rights related tmdifbex health.”
(Emphasis added).

. NELSON DOESNOT PLEAD FACTSSHOWING THAT THE INDIVIDUAL
DEFENDANTSDENIED HER ANY PROCESS DUE

All of Nelson’s due process claims require proof that the individual defendaets tail
provide an adequate procedure. But Nelson does not allege facts showirge thatitidual
defendants withheldh termination hearing, a narofearing hearing, or any other procedure

guaranteed by due process. The individual defendants were not Nelson’s supervidoeseaisd t



no allegation that either of them had any authority to terminate her or proyideraof hearing

or procedure in relation to her termination or the psychological injuries that $tkedufrstead

the complaint repeatedly alleges that Salt Lake County effected Ndisonisaton by failing to
accommodate her return to work. Nelson aleged that it was the countyatfailed to provide

a termination hearing or narstearing hearing. In fact, Nelson concedes in her response brief that
the individual defendants had no authority to provide or deny official procedures. In her brief,
Nelsonadmitsthat a claimagainst Salt Lake County for inadequate policies and procedures could
not be applied to the individual defendants: “The fifth claim relates to the pdinieprocedures
related to longerm disability that violatefsic] the 14th amendment the policies and procedures
can only be against the county. [sic] There are no facts in this cause of thetiogelate to the
individuals and the first paragraph of the cause of action only notes the county andigs pod
implicated and not the individual$.In short, the individual defendants cannot be liabider
Nelson’s procedural due process claims because the individual defendants had no aothority
provide the procedures that Nelson claims she was entitled to.

Nelson argues thalé individual defendants should be held liable because their harassing
behavior islinked to Salt Lake County’s denial of process. She contends that the individual
defendants’ conduct was the but for cause of her leave of absence, which in tarSaéitiake
County’s unconstitutional denial of procedural due process rights. Nelsorferbtausation
argument, however, is not supported Tgnth Circuit precedent.A § 1983 claim requires

‘personal involvement in the alleged constitutional violatioBewart v. Beach701 F.3d 1322,

3 Nelson’s response brief also states: “There are no facts that are tiinited individuals under
the fifth claim as those are related to the policies and procedures implemettieccbynty.”
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1328 (10th Cir. 2012(guotingGallagher v. Sheltarb87 F.3d 1063, 1069 (10th Cir. 20RHere,
the constitutional violation is the denial of process. But the complaint is devoid of day fac
suggesting that the individual defendants had a personal involvement in Salt Lake ounty’
decisions to grant or withhold any procedure required bydwumessAbsent an “affirmative link”
between the individual defendanttions or inactions and the denial of a required procedure,
Nelson cannot prove her procedural due process claims against theGalagber, 587 F.3dat
1069 see alsddileman v.N.M. Dept of Health No. CV 04803 WJ/DJS, 2006 WL 8444160, at
*14 (D.N.M. May 11, 2006)granting summary judgment in favor ioflividual defendants oa
§ 1983claim becausdhe defendant$played no part in the decisionaking process to demote
Plaintiff”).

CONCLUSION AND ORDER

The court GRANTSJo Ann Buechler and Lena Edentomotion to dismisghe chims

against them[Docket 37].

SignedApril 22, 2019.

BY THE COURT

N A

Jill N. Parrish
United States District Court Judge
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