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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MCKENNA DENSON, MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANT'S
Plaintiff, MOTIONS
VS.

Case No. 2:18v-00284
THE CORPORATION OF THE PRESIDENT
OF THE CHURCH OF JESUS CHRIST OF
LATTER-DAY SAINTS, a Utah corporation; | Judge: Dale A. Kimball

and JOSEPH L. BISHOP, Chief Magistrate Judge: Dustin B. Pead

Defendants.

This matter igeferred tahe undersigned pursuantad U.S.C. § 636b)(1)(A) from
District Court Judge Dale A. KimballECF No. 21) Pending before the court are three motions
filed by Defendant Corporation of the President of the Church of Jesus Christevfay
Saints (COP). COP first seeks to compel Plaintiff McKenna Denson to pradacerdingf a
conversation Plaintiff had with Ronald LeavitEGF No. 91) Next, Defendant requests the court
order Plaintiff to supplement her affidavit regarding the evidence shesdesngone missing.
(ECE No. 101) And most receht, COP requests that, “to ensure the preservation of evidence,
the Court order Plaintiff McKenna Denson to allow a third-party forensimtdogyspecialist
to collect all data from her electronic devices and cloasked accounts.ECF No. 109. 1.)

The court grants these motions as set forth below.
FACTUAL BACKGROUND

In April 2018, Plaintiff McKenna Denson (Denson) initiated this actiz@nson claims

DefendantCOP had knowledge that Defenddotseph L. Bisbp (Bishop) isor wasa sexual
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predatoryet made representations that he was a safe and respectablePespite. an alleged
history of questionable sexual behavior, Bishop was called to serve as Presidgigabaary
Training Center (MTC) where Head authority over thousands of young men and young women.
Complaint 1 2223. Plaintiff alleges she had a traumatic and challenging adolescence that
included past physical and sexual abideDenson received special permission to serve a
mission for her church and entered the MTC in January 1884t | 24.

While in the MTC, Densonversshe was singled out by Bishop aafter several
meetings where others were present, she then metwittnBishop in his office per his request.
Id. at { 28. Eventually Bishagllegedlysexually assaulted Denson in a basement réabhrat g
31-32. A few years later in approximately 1987 or early 1988, Denson revealed treafetssl
sexual assault to church leaddds.at § 32. Elder Carlos Asay, a general authorityraachber
of the First Quorum of the Seventy at the tihieterviewed Denson and told her he would
investigate the incident and let her know the outcddchéElder Asay never contacted radyout
the incident agairid.

PROCEDURAL BACKGROUND

In August 2018, the court granted Defendant Joseph Bishop’s Motion to Dismiss and
granted in part and denied in part Defendant COP’s Motion to DisraiS§. lo. 29) Densons
actiors for common law fraud and fraudulent concealment or nondisclosure remain.

Following a series of status conferences and court orders staying thisrcagime to
allow Denson opportunities to find new counsel, Denson represented to the court that she
intended to pursue a dismissal of the case. (ECF No. 90.) Shortly thereafter howeegen D

changed course and entered a notice of pro se appeataf€eN(.94.) The court then held a

1 The First Quorum of the Seventy is one of the governing bodies of the church.
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hearing on COP’s short form discovery motion to compel the recordiRtaiotiff’s visit with

Ronald LeavittDuring the hearing Denson represented to the court that certain items pertaining
to this caseincluding the recording, have gone missing. The court ordered Denson to file a
sworn affidavitconcerning the missing itermgthin 30 days. In an order following the hearing

the courtstated:

As discussed at the hearing, Ms. Denson is to provide the necessary level of detali

concerning the missing items, including the date on which she had possession of

these items, how they were stored, the date upon which they were removed from

storage and the approximate date that they were no longer in her actual or

constructive possession. Order pEZFNo. 98.

The court also granted Denson’s request for mediation. To Hat€Q@VID-19 globalpandemic
has postponed the mediation.

Denson filed a sealed affidavit on March 20, 2020. Five days later Defendant COP filed a
Sealed Motion for Additional Information requesting the court order Plaintifipplsment her
affidavit regarding the evidence she claims has gone mis&ifig: {lo. 101) Denson did not
respond to the motion and the court entered an order to show cause directing her to respond.
(ECE No. 103 In response to the court’s order to show cause, Denson provided that she gave a
trusted friend the recorder, which held the “original recording of my conw@rsaith Joseph
Bishop and Ron Leavitt in April of 2019 to hold for safe keepingCKE No. 106p. 1.) Plaintiff
did not have a “safe deposit box” but her friend had a lock box at her residéece,she kept
the recorder. Denson also provided correspondence from two individuals, Kathryn Sismey, w
had the lock box with the recorder and recording,Miathael Bratchera friend of 11 or 12
years.

Most recently, Defendant filed a Sealed Motion for Preservation of ElectEmdence.

(ECE No. 108 COP seeks a court order allowing a third-party forensic technology specialis
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collect data from Denson’s electronic devices and elmaskd accounts. In support COP points

to the lost evidence in this case and the representations Denson has made cangdamng.

Plaintiff has opposed this motion and it is now ripe for decision as COP has filecehgir r
DISCUSSION

Federal Rule of Civil Procedure 26(b)(Which governs discovery disputes such as this,

provides that

Parties may obtain discovery regarding any nomipged matter that is relevant

to any party’s claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information, thegarti
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be admissible in evidence to

be discoverablg:.R.C.P. 26(b)(1)

Densonis actingpro sein this caseso her pleadings are entitled to a liberal construction
and she is held to a less stringent standard than other litigaictsson v. Pardus551 U.S. 89,
94 (2007 per curiam)Haines v. Kerner4040 U.S. 519, 520 (1972) (holding tipad se
litigants are held to “lesstringent standards” than other litigants). Yes, selitigants “are
subject to the same rules of procedure that govern other littgantesare v. Stuastl2 F.3d
973, 979 (10th Cir. 1993This includes complying with discovery obligations as set forth in
Rule26. See, e.gOgden v. San Juan Coun82 F.3d 452, 455 (10th Cir.1994joon v.
Newsomg863 F.2d 835, 937 (11th Cir.1989)sneros v. United StateZ008 WL 417036/1at
*7 D. Colo. Sept. 5, 2008) Plaintiff's lack of legal training does not justify his failure to
properly disclose an expert witness pursuant to Ru&@.”). “ A litigant, even if pro se, is
alone responsible for gathering the evidence needed to support a claim oe.délensnez v.
United States2014 WL 1338119, at *9 (W.D. Okla. Mar. 28, 201g8eKay v. Bemis500 F.3d

1214, 1218 (10th Cir.2007)
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0] The recording of Plaintiff's conversation with Ronald Leavitt andthe court
ordered affidavit

The recording sought by Defendant is relevant to thiswader Rule 26 and subject to
Defendant’s prior discovery request seekiAd edited and unedited video and audio files
regarding the allegations in the Complanthis lawsuit.” COP’s RFP 21. Denson did not object
to this request and she should have provided the recording. The court, thereforentvill gra
COP’s Motion to Compel production of the recording. Denson is ordered to perform a new
extensive and thorough search for the recording and if found it is to be producedhiithin
(30) days from the date of this order.

The problem, howeer, is it appears the recordirsgong with other itemsave gone
missingaccording to PlaintiffTo help remedy this the court ordered Denson to provide a
detailed affidavit concerning the missing items. Ma@sto include “the date on which she had
possession of these items, how they were stored, the date upon which they werd fesnove
storage ad the approximate date that they were no longer in her actual or constructive
possessioN(ECFE No. 98p. 2.) Denson has failed to comply with this requirement. The court
will therefore order Rintiff to file a supplementahffidavit that specifically lists each and every
single item that is missing, a detailed descriptioaawfhitem, the dates Plaintiff had possession
of each item, the date it went missing and precisely where each item hatdrednThe
supplementaffidavit is to be signed by Plaintiff. A letter from a friend or others thabism
the form of a sworn affidavivill not suffice.

The court is very concerned by the shifting representations made by PlAinttife
hearing held on February 20, 2020, Denson represented that the recording “was in@oséfe de

box, but I took it out because | was handing it over to the Utah Bar.” Transcript of Feboyary
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2020 hearing. Denson provided that she could look through her records to determine when it was
removedNonethelessn her affidavitPlaintiff did not identify a bank or safe deposit helere
the recordingandother evidencevas storedPlaintiff now represents, in a filing before the court,
that she does not “nor have ever had a safe deposit lB8XF {lo. 106p. 1.)Insteadthe
recorder and recording was stored at a friend’s house in a locK hiexaew representation is
now accompanied bgompletely unsupportegssertions made regarding the theft of the items
possibly by individuals in this case, which border on absurdreattbnal. The court will grant
COP’s Motion for Additional InformationHCFE No. 101) Plaintiff has thirty(30) days from the
date of this order to file a supplemental affidavit that provides explicit detgdsdiag the
evidence she claims has gone missing.
(i) Defendant’s request for a third-party forensic specialist to preserve evidence

Most recentlyCOP seeksa court order allowing a third-party forensic technology
specialist to cdéct all data from Denson’s electronic devices and clmagkd accounts. COP
argues this is necessary because 1) Plaintiff has abused the discovery pyacgssp2rly
withheld and concealed evidence; and 3) made misrepresentations. SpecificBllyo@©to
Plaintiff's denialunder oatlof not having any Reddit accoumaid then later admitting that she
not only had one, but also usedagularlyto write about this casélaintiff’'s testimony that she
is writing a book about her allegatiosllowed by a responde adocument request that the
manuscript consists of only a one-page outlard, theevershifting representations concerning
the now missing evidence as noted above.

CORP cites to Federal Rule 34(a) and offers two cases in support of its matiohsen v.
Starbucks Coffee Ca2006 WL 3146349 (D. Kan. 200@npublished) andalon Transaction

Tech. Incv. Stoneeagle Services, In2013 WL 12172924 (N.D. Tex. 201@npublished).
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Rule 34 of the Federal Rules of Civil Procedure providesatipairty my request another party to
“produce and permit the requesting party or its representative to inspect,esbpgyr sample the
following items ...: any designated documents or electronically storednafam—including

... Images, and other datadata compilations-stored in any medium ...Ped. R. Civ. P.

34(a) The advisory committee notes to the 2006 amendment of Rule 24 provide that the term
“electronically stored information” is bad andhe court finds itan encompass the request
sought by COP.

A sister court in this district, the District of Kansas, decidi@cbbsenlin that case, the
plaintiff brought employment discrimination claims and sought to compel the production of
certain items Because of “questionable discovery responses” the plaintiff also sought production
of her supervisor’'s computer, or a mirror image of the computer. The court giaatedjiest
pointing to the circumstances in the case that warrantéthe record before the court reflects a
history of incomplete and inconsistent responses to plaintiff’'s production reginestsiurt
said,and, “Defendant’s belated search using four terms and it offer to conduct additional
searches is simply ‘too little, tdate.” Jacobson2006 WL 314634%at *7.The defendant’s
objections that the computer containedlevant,proprietary and confidential business data, was
not enough to overcome the circumstances that warranted its production.

Similarly, the Northern District of Texas ihalon v. Stoneeagle Servicesscussed the
value of electronic evidence and the need and duty to preserVe gnsure that evidence has
been properly preserved in cases involving electronic evidence, courts haveepaimitiaking
of a “mirror images” of a party relevant computer equipment.alon Transaction Tech2013
WL 12172924 at *1 Thatcourt then cited to examples of casdsere this was don@cluding

one from this circuiBalboa Threadworks, Inc. v. Stucip06 WL 763668, at * 4 (D. Kan. Mar.
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24, 2006) where the court ordered that all of the defendants’ computers and peripheral
equipment, such as ZIP Drives, shall be made available for mirror im&gege.g.Simon
Property Group L.P. v. MySimon, Ind94 F.R.D. 639, 641 (S.D.Ind.20q@}lowing plaintiff to
mirror image defendant's computers where there wereblirmudiscrepancies with respect to
defendant's document production.”).

Densonopposes the request for access to her electronic dandedoud based accounts
arguing that it is “not only unnecessary but it is also invasive and an absolutennvfsiy
privacy.” (ECFE No. 111p. 1.) Denson points to her prior productions asserting she has produced
emails and or messages. Plaintiff also offers the password to her Facelmok aocd to her
“Reddit account entitled nopotofgoldd. Finally, Denson assentise draft ofher book entitled
“The Rape RoomWvas includedvith the flash drives that went missing and in any event, it is
unimportant because the parties are heading into settlement negotiations.

The cases cited toylDefendant are not controlling, but the court finds the principles set
forth in them persuasiv@he Federal Rules require a party to conduct a reasonable search for
responsive informatiorSee~ed. R. Civ. P. Z&Jacobsonat*2 (D.Kan. Oct. 31, 2006)

(requiring a party to conduct a reasonable search for documents responsive ts feques
production);Walker v. THI of N.M. at Hobbs C{2010 WL 552661, at *12 (D.N.M. Feb. 8,
2010)(ordering party responding to discovery request to conduct a diligent searctptorsies
documents)Cache La Poudre Feeds, LLC v. Land O'Lakes, ¥4 F.R.D. 614, 626
(D.Colo.2007)indicating that Rule 34 imposes affirmative duty to seek information
reasonably available through a party's employees, agents, and others sutgecintodl);A.
Farber & Partners, Incv. Garber 234 F.R.D. 186, 189 (C.D.Cal.20(8}ating that a party has

an obligation to conduct a reasonable inquiry in the course of responding to requests for
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production). Denson, although now proceeding se is not exempt from the discovery
requirements fothe Federal Rules. Having reviewed the history of the discovery in thislcase, t
court finds Denson has failed to meet her discovery obligations. This is evidentafurertb
produce items thatre relevant ancesponsive to Defendant’s discovery requests.

Based upon the circumstances in this case, which includes the loss of evidence, the
changing stories of Plaintiff concerning this evidence and how it was storedntheting
natue of reports Plaintiff has offered concerning an individual outside her home, angjeel al
attacks upon her, the court finds the circumstances here warrant access totiosictevices
and cloud based accountscreate a mirrored image. This willeserve any evidence and
perhaps discover evidence that has been lost. Denson’s offer of her passwdaincaeial
media accounts is insufficient to address the concerns cited above. Plus, evenestiihace
is nothing to prevent an attempt at destruction of eviddritecourt presumes parties appearing
before it will act in good faith, yet Plaintiff’'s actiorigere have left theourtwith significant
reservations

Denson argues allowing access to her devices will be an invasion of her privacy. The
court acknowledges there will be some private items on her deandesloud accountiat will
be irrelevant to this case and need not be turned over to Defendants. Defendant grapases t
independent third-party, Xact Data Discvoery, {XDD) a nationwide discovery and forensic
service provider, not counsel, image her devices and collect th@ Hateourt adopts this
proposal. Counsel for Defendant will not have any access to the data collectedaurttileaft
court approves a review plan. The courtd§ this will adequately protect Plaintiff's privacy
interestsOnce the data is collected and a report generated, the parties may propose a review

process to account for documents and informatianisprivileged or irrelevant.
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Defendant “is willing tgpay the costs associated with XDD’s services at this time”
subject to seeking sanctions and fees against Plaintiff if necessarg.N\bef p. 13. The court
orders Defendant to engage XDD and begin the process. If necessary rthdlcdatermine
howthe final costs for the services will be split or paid for at a later time. Plaintiff esemdo
not destroy any evidence or electronic devices. Plaintiff's devicestghalined over to XDD
for imaging within a reasonable time frame from the dataisforder Plaintiff is also to turn
over passwords to all her cloud based accounts to XDD for imaguegcourt is mindful that
the COVID-19 pandemic may create some challenges to mirrdoungthe court expects that the
process will begin no later than sixty (60) days from the date of this order.ditcglgr
Defendant’sMotion for Preservation of Electronic Evidersigall be GRANTED.

Plaintiff initiated this case and is not exempt from the discovery requirementsriet co
with brining a suit in federal court. The court reminds Plaintiff that she is tolgomih her
obligations.Ehrenhaus v. Reynold365 F.2d 916, 920, (10th Cir. 199d@jscussing the factors
that may lead to an order dismissing an action “[i]f a party ... fails to obeydan tur provide
or permit discovery.”) (quoting Fed. R. Civ. P. 37(b)(2)(@¥rcia v. Berkshire Life Ins. Co. of
Am, 569 F.3d 1174, 1183 (10th Cir. 20@@olding that dismissal as a sanction was warranted
for insured’s fabrication of discovery documents)e v. Max Int’'l, LLC.638 F.3d 1318, 1319
(10th Cir. 2011)affirming dismissal of a case as a sanction for discovery violatiBhg)ps
Elecs. N. Am. Corp. v. BC Tecli73 F. Supp. 2d 1149, 1159 (D. Utah 20(&htering sanctions
for spoliation of evidence).

ORDER

For the reasoning set forth above, Defendant’s Motion to Compel Production of a

Recording ECF No. 91) is GRANTED.Denson is FURTHER ORDERED to perform a new
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extensive and thorough search for the recording and if found it is to be produced within thirt
(30) days from the date of this order.

Defendant’s Motion for Additional Information in Accordance with the Colt€bruary
21, 2020, Order is GRANTEDECF No. 101) Denson is to file a supplemental detailed
affidavit that provides explicit details regarding the evidence she claingohasmissing within
thirty (30) days from the date of this order.

Finally, Defendant’s Motion for Preservation of Electronic Evidence is BRZD as set
forth above. ECFE No. 109

IT IS SO ORDERED.

DATED this29 June 2020.

DUSW
United Stdtesnagijstrate Judge
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