Hicks v. Centuri Construction Group et al Doc. 24

INTHE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JEFFERY HICKS, MEMORANDUM DECISION
AND ORDER
Plaintiff,

V.
Case No. 2:18-cv-00350-PMW
CENTURI CONSTRUCTION GROUP,
INC. and CANYON PIPELINE
CONSTRUCTION, INC.,

Defendants. Chief Magistrate Judge Paul M. War ner

All parties in this case have consente€toef Magistrate Judge Paul M. Warner
conductingall proceedings, including entry of final judgment, with appeal to the UnitéesSta
Court of Appeals for the Tenth CircditSee 28 U.S.C. § 636(c); Fed. R. Civ. P.. 7Before the
court is Centuri Construction Group, Inc. and Canyon Pipeline Constiugtic.’s (“Canyon”)
(collectively, “Defendants”) motion to dismidsPlaintiff Jeffery Hicks (“Plaintiff”) has failed to
respond to Defendants’ motion, and the time for doing so has expired.

BACKGROUND

On April 27, 2018, Plaintiff filed his complaint against Defend&n®n July 25, 2018,

Plaintiff served his first set of discovery requests on Defendants. Canyed 8 first set of
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discovery requests on Plaintiff on July 27, 2018. Defendants responded to Plaintitiieedys
requestsas required by the Federal Rules of Civil Procedure, on August 24, 2818.the date
of Defendantsmotion to dismissand despite numerous requests from Defendants that he do so,
Plaintiff had not submitted any response to Canyon’s discovery requests. Defendantsdave als
made numerougt@mpts to schedule Plaintiff’s deposition.

On October 12, 2018, Plaintiff's counsel filed a motion to withdralhe court granted
that motionin an order dated October 15, 2018 (“October 15 Ordeihe October 15 Order
required Plaintiff or new cowsel to “file a Notice of Appearance within twerdpe (21) days
after entryof” the October 15 OrdéY. Thus, Plaintiff was required to appear or appoint counsel
by November 5, 2018. The October 15 Order also warned Plaintiff that if he failechpbyc
with its terms, he may be subject to sanction under Rule 16(f)(1) of the FedesloRdlivil
Procedure, including, but not limited to, dismisSsal.

On November 6, 201&efendantscounselsent a copy of th©ctober 150rder to
Plaintiff by email and reminded him that he was now in violation of the Octob@ri&r® In
that email messagegounsel also requested that Plaintiff (1) respond to Canyon’s discovery

requests by November 16, 2058d(2) provide his availability to be deposed in January 2019.
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The following day, Plaintiff simply responddidiat he was$[i] n the process of retaining new
counsel[.]*%°

According to Defendants, as of the date of their motion to disRilssitiff had not
responded to Canyon’s discovery requesis hadhot contated Defendantgounsel.

Furthermore, as of the date of this order, Plaintiff has failed to complyhet®¢tober 15
Order
ANALYSIS

Rule 41(b) of the Federal Rules of Civil Procedure provides that “[i]f the pfdaitd to
prosecute or to comply with . . . a court order, a defendant may move to dismiss the actyon or an
claim against it.” Fed. R. Civ. P. 41(Isge also Espinoza v. Sate Farm Fire, No.
1:13<CV-00057 DN, 2013 WL 11326736, at *1 (D. Utah Dec. 19, 2013) (granting motion to
dismiss fied 7 days after the 21-day deadline to appear or appoint counsel had expired and
dismissing complaint with prejudice).

Plaintiff has failed to submit responses to Canyon’s first set of discoegugsts, despite
the fact that such responses were due &gy Moreover, the October 15 Order required
Plaintiff or new counsel to “file a Notice of Appearance within twenty-one a¥3 after entry
of” the October 15 Ordét: The October 15 Order also warned Plaintiff that his failure to follow

its terms could result in dismissal of his c&séhat 21eay deadline expireghore than two
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months agoand Plaintiff still has ndfiled the Notice of Appearance required by the October 15
Order. Finally, Plaintiff didnot file any response to Defendants’ motion to dismiss, which
provides a basis for the court to grant the motigse DUCIiVR 7-1(d) (“Failure to respond
timely to a motion, other than for summary judgment, may result in the coatsrgy the
motion without further notice.”).

For those reason, IS HEREBY ORDERED thabefendants’ motion to dismissis
GRANTED and that this action is DISMISSED WITH PREJUDICE.

IT 1S SO ORDERED

DATED this 18thday ofJanuary2019.

BY THE COURT:

PAUL M. WARNER
ChiefUnited States Magistrate Judge

13 See docket no. 22.



