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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

NUTRACEUTICAL CORPORATION, a
Delaware corporation; and

NUTRAMARKS, INC., a Delaware MEMORANDUM DECISION AND
corporation, ORDER

Plaintiffs /

Counterclaim

Defendants,

Case No. 2:18-cv-00400-DB-DAO

V.
NUTRACHAMPS, |NC, a Canadian District Judge Dee Benson
company,

Magistrate Judge Daphne A. Oberg
Defendant /

Counterclaim Plaintiff.

Before the court are fiveotions: Plaintiffs’ Motion fofPartial Summary Judgment on
Nutraceutical’s First and Second Causes of Actigkt. No. 56); Plaintiffs’ Motion for Partial
Summary Judgment on NutraChamps’ Third, Bousixth, Seventh, Bhth, Ninth, Tenth, and
Eleventh Affirmative Defensg®kt. No. 59); Defendant’s Mmn to Exclude Testimony and
Report of Plaintiffs’ Expert Witness (Dkt.dN62); Defendant’s Motion for Partial Summary
Judgment on Plaintiffs’ Third,durth, Fifth, Sixth, and Seventh @ses of Action (Dkt. No. 63);
and Defendant’s Motion to Strike Brief iuport of Plaintiffs’ Second Motion for Partial
Summary Judgment. (Dkt. No. 76.) The motions heaeh been fully briefed by the parties, and
the court has considered the facts and argumeintsrein those filingsPursuant to civil rule
7-1(f) of the United States DisttiCourt for the District of Wth Rules of Practice, the Court
elects to determine the motion on the basihefwritten memorandand finds that oral

argument would not be helpful or necessary.
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FACTUAL AND PROCEDUR AL BACKGROUND

Nutraceutical Corporation and NutraMarks;.I(i'Plaintiffs” or “Nutraceutical”) and
NutraChamps, Inc. (“Defendant” or “NutraCharfjpare each in the business of selling dietary
supplement products to the public. Plaintiffs mlahat Defendant has “brazen|ly] infringe[d]”
on Nutraceutical’s trademarks and trade dresdgijgicluding: (i) Nutraceutical’s trademark in
its Hairfluence product, (ii) Nutraceutical’sattemark in its Boostlie product, and (iii)
Nutraceutical’s trade dress rights in the paakg@f the Zhou nutritional supplement products
(“Zhou Trade Dress”), which include the I@aNow, DriftOff, Neuro Peak, Resveratol,
Turmeric, K2+D3, Energy Focus, N.O. Pro, HpiGoat Weed, Hairfluence, Iron Beard, Tart
Cherry, and Boost Elite productsZffou Products”). (Dkt. No. 43  1.)

On this basis, Plaintiffs initiated thunderlying suit against Defendant, alleging the
following seven causes of action: (1) Tradekniinfringement under 15 U.S.C. § 1114; (2)
Trademark — Federal Unfair Cowttion, False Representation, dralse Designation of Origin
under 15 U.S.C. § 1125; (3) Lanham Act — Tr&dess Infringement under 15 U.S.C. § 1125;
Trade Dress — Federal Unfair CompetitionlseeRepresentation, and False Designation of
Origin under 15 U.S.C. § 1125; (5) Trade Dregengement under Common Law; (6) Unfair
Competition under Common Law; and (7) Viotatiof the Utah Unfair Competition Actd( 19
127-200.) Defendant asserts elevéirraative defenses in its Answ to Plaintiffs’ Complaint.
(Dkt. No. 45.)

On July 8, 2020, Plaintiffs filed two motiof@r partial summaryudgment. (Dkt. Nos.
56, 59.) The first of these motiosseks summary judgment on Bi&f’s first two causes of
action (Dkt. No. 56), while the second sesksmary judgment on several of Defendant’s

asserted affirmative defenséBkt. No. 59.) The primary mattat issue in Plaintiff's first
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motion is Nutraceutical’s trademark in ite@st Elite product. “Boost Elite” is a dietary
supplement marketed as pronmgtitestosterone levels, stamiaad energy. The trademark for
the Boost Elite supplement proreintly features the image ofaised clenched fist surrounded
by a circle with the words “BOOST ELITE” appéay underneath the illustrated fist. (Dkt. No.
43 1 30.) Nutraceutical has ugbés mark to promote, advertisand sell its Boost Elite product
since at least May of 2018d( § 27.) The Boost Elite trademankas officially registered and
assigned to NutraMarks, In¢NutraMarks”) in 2017. Ir2019, Defendant launched a product
called “Tribulus.” Tribulus is also marketed @asupplement that booséstosterone and energy
levels. Like Boost Elite, the Thulus supplement bottle featurds® image of a raised clenched
fist with the palm facing outwdr Plaintiffs contend that thbustrated fist on Defendant’s
Tribulus product infringes on their Boost Elitademark, thus entitling Plaintiffs to summary
judgment on their tdemark claims.

On July 8, 2020, Defendant also filed a motion for partial sumjndgment. (Dkt. No.
63.) The primary issue in this motion is Defentiaalleged infringenat of Nutraceutical’s
Zhou Trade Dress. Each of the Zhou Products hasgecific color scheme and trade dress as
described in paragraphs 40-4%dar2-110 of Plaintiffs’ Second Aemded Complaint. Plaintiffs
allege that the packaging used on a number témdkant’s products is lewful and confusingly
similar to the Zhou Trade Drebscause Defendant uses: (1)austblack bottle with a black
corrugated cap, (2) a front labebths predominately white, Y3imilar product color schemes,
(4) similar placement and ordertitfes, labels, product descripiis, and quantity statement, (5)

confusingly similar product logoand (6) confusingly similar sidabels and back labels. (Dkt.

! NutraMarks, Inc. is a wholly owned subsidiary of Nutraceutical.
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No. 43 111 77-117.) Defendant argues that it igled to summaryudgment on Riintiffs’ trade
dress claims because Plaintiffs cannot estallig/ infringement othe Zhou Trade Dress.

In addition to its motion fopartial summary judgment, Defdant has moved to strike
Plaintiffs’ second motion for summary judgnébkt. No. 76) and to exclude report and
testimony by Plaintiffsexpert. (Dkt. No. 62.)

The court will address each of the parti@g motions in the following analysis.

ANALYSIS
A. Defendant’s Motion to Strike:

As an initial matter, the court addresses Ddént’'s motion to strik®laintiffs’ second
motion for partial summarjudgment. (Dkt. No. 76.) Defendiaargues that Plaintiffs have
violated DUCIiVR 56-1 by filing tw separate motions for summary judgment. The court’s local
rules provide that “parties shoutthdeavoto address all summary judgment issues in a single
motion,” and that “[i]f a party file more than one motion, the coomaystrike the motion and
require that the motions be consolidated mtngle motion.” DUCIiVR 56-1(b)(1) (emphasis
added). This clearly is not a strict mandatedmbine all summary judgment motions, but rather
an instruction to avoid multiple motions whexgpropriate. Plaintiffs’ two motions for summary
judgment deal with entirely flerent issues. Plaintiffs’ fitsmotion seeks sumary judgment on
several of their own aims, while Plaintiffs’ second maih requests summajydgment on a
number of Defendant’s affirmative defenses. Unilercircumstances, the court in its discretion
will not require Plaintiffs taconsolidate two discrete riions for summary judgment.

Defendant’s Motion to StrikéDkt. No. 76) is DENIED.
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B. Plaintiffs’ Motion for Partial Summary Judgment on Their First and Second

Claims:

Federal Rule of Civil Procedure 56 pernihige entry of summary judgment “if the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that theris no genuine issue of mateff@att and that the moving party is
entitled to judgment as a matter of law.” FBdCiv. P. 56(c). The court must “examine the
factual record and reasonable inferences therefrom in the light most favorable to the party
opposing summary judgmen®pplied Genetics Int'l, Inc. \Eirst Affiliated Sec., Inc912 F.2d
1238, 1241 (10th Cir. 1990). “For purposes ahsuary judgment, ... theourt examines the
evidence to determine if a reasdate jury could return a verdict in favor of the nonmoving party.
If it can, summary judgmersthould be deniedWKB Enters., Inc. V. Ruan Leasing (838 F.
Supp. 529, 532 (D. Utah 1993).

Plaintiffs’ first motion for smmmary judgment argues thatRitiffs have successfully
demonstrated trademark infringem@f Plaintiffs’ Boost Elite tademark and are thus entitled to
summary judgment on their firand second causes of actfoBongress defines trademark as
“any word, name, symbol, or device, or amgmbination thereof ... used by a person ... to
identify and distinguish his drer goods, including anique product, fromhibse manufactured or
sold by others and to indicate the source efghods.” 15 U.S.C. § 1127. To prevail on a claim
of trademark infringement, Plainisf must establish that (1) thegve “a protectable interest in

the mark; (2) that the defendanshased an identical or similarark in commerce; and (3) that

2 Plaintiffs initially also rguested summary judgment foreth seventh cause of action.
However, Plaintiffs concede that “there are likggnuine issues of fact” leging to this cause of
action, and have accordingly Wwitrawn their motion as it relatés the seventh cause of action
in their Complaint. (Dkt. No. 95 at 30.)
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the defendant’s use is likely to confuse consumér800 Contacts, Inc. v. Lens.com, 11i#22
F.3d 1229, 1238 (10th Cir. 2013) (internal tatmns and citations omitted).

In determining whether a likbood of confusion exists, caisrconsider the following
factors:

(1) the degree of similarity between the marks; (2) the intent of the alleged

infringer in adopting its mark; (3) evidenoé actual confusion; (4) similarity of

products and manner ofarketing; (5) the degree oére likely to be exercised by
purchasers; and (6) the strengthweakness of the marks.
Affliction Holdings, LLC v. Utah Vap or Smoke, L1935 F.3d 1112, 1115 (10th Cir. 2019).

The court finds that these di&xctors do not weigh $iiciently in favor of Plaintiffs to
warrant summary judgment. The Boost Elite énadrk and the Tribulugbel both feature the
image of a raised clenched fist with thénpdacing outward. Both mducts are marketed to
boost testosterone and energy. However, thanfiste Boost Elite trademark is surrounded by a
circle with the words “BOOST ELITE” placed untkeath the image in bold, capital letters. The
clenched fist on the Tribulus product, on the other hand, has “TRIBULUS” placed above the fist
with nothing encircling it.

Although similarities certainly est between the Boost Elited Tribulus labels, genuine
issues of material fact remain as to thelitkood of confusion for consumers. Given the
prominent display of the words “BOOST ELITENd the distinctive circle surrounding the
clenched fist on the Boost Elite supplement, aaeakle jury could find tha®laintiffs have not
shown a significant degree ofislarity between the Boost Eliteademark and the Tribulus
label. There are also factual questions camogrDefendant’s intent when it launched its

Tribulus product, the degree cdire likely to be exercised lapnsumers purchasing the products

at issue, and the strength of the Boost Eladeémark. Accordingly, Plaiiffs’ Partial Motion for
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Summary Judgment on their first and second aataction (Dkt. No. 56) is appropriately
DENIED.
C. Plaintiffs’ Motion for Partial Summary Judgment on Defendant’s Affirmative

Defenses:

Plaintiffs have also movedifpartial summaryydgment on eight of Dendant’s eleven
affirmative defenses. (Dkt.dN 59.) Defendant bears the bund# proving its affirmative
defenses because, “[b]y its nature, an afftrmeadefense does not negahe elements of a
plaintiff's claim, but instead precludes liabilityav if all of the elements of a plaintiff's claim
are proven.'Lints v. Graco Fluid Handling (A) Inc347 F. Supp. 3d 990, 1009 (D. Utah 2018).
Plaintiffs seek summary judgment on the grautitht Defendant has no evidentiary support to
prove the affirmative defenses at issue.

Defendant does not contest and appeacebaede summary judgment on its: Fourth
Affirmative Defense (that the traddress of Nutraceutical is naherently distiitive or it has
not acquired a secondary meaning); Seventh A#iive Defense (that Nwtceutical has unclean
hands); Eighth Affirmative Defense (laches)nifeAffirmative Defense (misuse); and Eleventh
Affirmative Defense (abandonment, acquiescendepesl, or waiver). Because Defendant does
not offer any response or angditional evidence tgupport these defenses, summary judgment
is GRANTED in favor of Plaintiffs a® these four affirmative defenses.

Defendant’s Third AffirmativéDefense is that Plaintiffs failed to mitigate their damages.
To succeed under this defense, Defendant moseghat Plaintiffs could have reasonably
avoided all or part aheir claimed damageSee United Int'l Holdings, Inc. v. Wharf (Holdings)
Ltd., 210 F.3d 1207, 1230 (10th Cir. 2000). As evidenicelaintiffs’ failure to mitigate,

Defendant asserts that Plaintiffs rejected Ddémnt’'s offer to removthe illustration of the
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clenched fist from the Tribulysroduct label as a businessrgwromise. However, Rule 408 of
the Federal Rules of Evidence prohibit this settl#noéfer from being used here as evidence of
Plaintiffs’ failure to mitigate damagédJnder this rule, evidence tfurnishing, promising, or
offering ... a valuable consideratian compromising or attemptirtg compromise the claim” is
not admissible “either to prove disprove the validity or amounf a disputed claim.” Fed. R.
Evid. 408. Accordingly, evidence of Defendantffeois excluded under éhplain language of
Rule 408, and summary judgméniGRANTED in Plaintiffs’favor for Defendant’s Third
Affirmative Defense.

Under Defendant’s Sixth Affirmative Defee, Defendant argues that any infringing
activities related to the Boost Elite trademarkatected by the fair esdoctrine. To prove the
affirmative defense of fair usBefendant must show: (1) Defendanhot using the image of the
clenched fist as a trademark, (B¢ image of the clenched fistdescriptive of the goods or
services of Defendant, and (3) that such dptee use is fair and made in good faith.
Overstock.com, Inc. v. Nomorerack.com, IhD, 2:13-CV-1095 TS, 2014 WL 2946646, at *8

(D. Utah June 30, 2014). The parties dispute imdrethe Tribulus label was being used as a

3 Defendant contends that evidenofeits offer to remove the illustrated fist is admissible as
“evidence for another purpose” under Rule 408@®8eFed. R. Evid. 408(b). The Tenth Circuit
has not addressed this exceptioiRtde 408 in the context of @ving or disproving mitigation of
damages, but other circuitgve weighed in on eith side of this issué&eeUrico v. Parnell Oil
Co.,708 F.2d 852, 854-855 (1st Cir.1983) (settlenesidence admissible garding mitigation

of damages)Bhandari v. First Nat'l Bank of Commerc808 F.2d 1082, 1103 (5th Cir.1987)
(same);Orzel v. Wauwatosa Fire Dep®97 F.2d 743, 757 n. 26 (7th Cir.1983) (sarbe};see
Pierce v. F.R. Tripler & Cq.955 F.2d 820, 827-29 (2d i992) (settlement evidence
inadmissible regarding mitigah of damages as it go&s “amount” of the claim)Stockman v.
Oakcrest Dental Ctr., P.C480 F.3d 791, 797-798 (6th Cir.2007) (same).

While no binding authority yet exists for the court to follow, “the Tenth Circuit has stated that
‘when the issue is doubtful, the better practiseto exclude evidence of compromises or
compromise offers.”Scavetta v. King Soopers, In2013 WL 2393070, at *2 (D. Colo. May 31,
2013) (citingBradbury v. Phillips Petroleum C®815 F.2d 1356, 1364 (10th Cir. 1987)).
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trademark or attention-getting syoibwhether the illustrated fis$ descriptive of the Tribulus
product, whether Defendant had knowledge efBloost Elite trademark when it launched its
Tribulus product, and whether the use ofdlenched fist image was made in good faith. The
court finds that these are matefeattual questions that should le¢t to consideration before the
jury. Accordingly, summary judgment against Defant’s affirmative defese of fair use is
DENIED as it relates to thed®st Elite and Tribulus producis.

For Defendant’s Ninth Affirmative Defenséargues that Plaintiffs have abandoned the
Boost Elite and Hairfluence trademarks andédrdress. A trademark is abandoned when its use
has been discontinued with no intent to resuse or when the owner causes the mark to
become the generic name for the d®or services connected witle mark or to otherwise lose
its significance. 15 U.S.C. § 1127. To support #ifsmative defense, Oendant points to the
facts that the Boost Elite tradenk is owned solely by NutraMes, a wholly owned subsidiary
of Nutraceutical, and that only Nutraceuticaésishe Boost Elite mark. Because there is no
evidence that NutraMarks has ever usedbest Elite mark, Defendant asserts that the
trademark has been abandoned. The court find®#fandant fails to provinat Plaintiffs have
abandoned the use of their trade dress or traden&e&d.odestar Anstalt v. Route 66 Junkyard
Brewery LLC2019 WL 231755, at *16 (D.N.M. Jan. 1/)19) (“A defendant asserting
abandonment must strictly proabandonment by clear and camsing evidence.”). An implied
license appears to exist between NutraMarigsutraceutical allowing Nutraceutical to use the
trademarks at issue. For this reason, Nutracaigiase of the Boost Elite and Hairfluence

trademarks inured to NutraMarks’ benegfitd Defendant’s abandonment defense fails.

4 Defendant does not offer any evidence or raisg arguments to suppats Sixth Affirmative
Defense beyond the claims involving the Boddite trademark. Accordingly, summary
judgment is only denied as to claimnsolving Boost Elie and Tribulus.
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Accordingly, summary judgmeid GRANTED in Plaintiffs'favor for Defendant’s Ninth
Affirmative Defense.
D. Defendant’s Motion for Partial Summary Judgment and Defendant’s Motion to

Exclude Plaintiffs’ Expert Report and Testimony:

Defendant seeks summary judgment on RféshThird, Fourth, Fifth, Sixth, and
Seventh Causes of Action to the extent thatclaims are based oraRitiffs’ asserted Zhou
Trade Dress. (Dkt. No. 63.) The trade dresa pfoduct is defined d#s overall image and
appearance, and may include features such gsshi@ge, color or color combinations, texture,
graphics, and even pauiar sales techniquesSally Beauty Co. v. Beautyco, In804 F.3d 964,
977 (10th Cir. 2002). To prevail on a claimtafde dress infringemé, Plaintiffs must
demonstrate: “(1) that [theitjade dress is inherently distinctive or has become distinctive
through secondary meaning; ... (2) likelihood of emidn,” and (3) that their trade dress is not
functional.ld. Defendant argues that Plaintiffs canastablish the requirements of either
distinctiveness or likéhood of confusion.

Distinctiveness and Secondary Meaning:

First, Defendant asserts that Plaintiffeiwat show that their trade dress is either
inherently distinctive or has become distinctive through seecgmdeaning. A trade dress is
“inherently distinctive” if its “intinsic nature serves to identifyparticular source,” meaning
that the trade dress “almaaitomaticallytell[s] a customer that [itjefer[s] to a brand and
immediately signal[s] a land or product sourceld. (emphasis in original).

Even if a trade dress is noherently distinctive, it magcquire distintiveness through
secondary meaning the marketplacdd. Trade dress acquires secondary meaning when “its

primary significance in the minag potential consuers is no longer as an indicator of
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something about the product itself butaasindicator of itsource or brand.ld. Secondary
meaning can be established through directendd, such as consunsmrveys, or through
circumstantial evidence, such as the lengthraadner of the trade dresslse, the nature and
extent of advertising and prarion of the trade dress, tkeéorts made in promoting a
connection in the public’s mind between the éraldess and a particulproduct or venture,
proof of intentional copyingyr evidence of sales volum®ee Donchez v. Coors Brewing Co.,
392 F.3d 1211, 1218 (10th Cir. 2004¢e also Sally Beauty04 F.3d at 978.

Relevant to the issue ocdmndary meaning in this cagefendant has moved to exclude
the report and testimony ofdhtiffs’ secondary meaning pgrt, Dr. Himanshu Mishra, under
Rule 702 of the Federal Rules of EvidergeeFed. R. Evid. 702. (Dkt. No. 62.) Defendant
argues that Dr. Mishra’s expegport is unreliable and inadssible because the secondary
meaning survey was conducted after the alleggshgement commencedd after the initiation
of the instant litigatioR.While the Tenth Circuit has nget addressed the issue of post-
infringement surveys, the cdutoes not agree with Defenddhat Dr. Mishra’s secondary
meaning survey should be deemed inadmissibiplg because the survey was taken after this
litigation began. We find that “[a] court may éggake into consideation the strength of
recognition at the time of thersrey in light of the amount dfme passed between that date and
the date of infringementGen. Motors Corp. v. Lanard Toys, Ind68 F.3d 405, 419 (6th Cir.
2006). Furthermore, it is unrealistio expect Plaintiffs to hayeaid for a secondary meaning
survey to be conducted years qgst in case a comptdr might infringe ortheir trademarks or

trade dress at some point in the futlide (admitting evidence ofezondary meaning surveys

5 This action was initiated on May 23, 2018. Pldistallege that each of Defendant’s initial
infringements of the respective Zhou prodwtsurred between May 2017 and June 2019. (Dkt.
No. 70 § 1.) Dr. Mishra’s report is dated Dextxer 9, 2019, and the report indicates that Dr.
Mishra conducted the underlying surveyOctober 2019. (Dkt. No. 70, Ex. 4.)
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that were conducted years aftiee alleged infringement begaand finding that such admission
was “the appropriate choice, given the relatiwatlikely scenario that a company has conducted
a pre-infringement survey and [the] Coustsong support for survegvidence in evaluating
secondary meaning”). Finally,a@fcourt agrees with Plaintifthat Defendant’s concerns
regarding the strength of Dr. Btira’s survey results go to weight rather than admissibility.
Defendant’s motion to exclude Dvlishra’s report and testimor{ipkt. No. 62) is DENIED.

Dr. Mishra’s report concludes that thede dress for each of Nutraceutical’'s Zhou
Products have acquired secondary mean®geldkt. No. 70, Ex. 4.) In addition, Plaintiffs have
offered evidence of extensivd\artising efforts and a signifant sales volume of the Zhou
Products at issue prior to Defendant’s entry thtomarketplace. Plaiffs have also shown
evidence that Defendant had previous knowlaafgeutraceutical’s Zhou Products because one
of Defendant’s co-founders purchased the ZRmducts before Defendant launched its own
similar supplemet products.

“Whether a trade dress has acquired secondagning is a question of fact and thus
generally should not be decidatithe summary judgment stag84lly Beauty304 F.3d at 978.

In light of this, and having considered Dr. Miskreeport, the court find#hat genuine issues of
material fact exist concemny whether Plaintiffs’ asser trade dress has acquired
distinctiveness. Even without D¥lishra’s secondary meaning sayvand report, Plaintiffs have
raised sufficient factual questis concerning distitiweness to warrant consideration before a
jury by demonstrating circumstantial evidencehair advertising and promotional efforts, sales

volume, and Defendant’s intent.
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Likelihood of Confusion:

Defendant also asserts tiiaintiffs cannot demonstte a likelihood of confusion
between the Zhou Trade Dress &inel trade dress of Defendanélegedly infringing products.
The same six factors considered by the cfaurtikelihood of confusin in the context of
trademark infringementpply to the trade dress infringement analysitie key inquiry in the
trade dress context is “whethere is a likelihood of confusn resulting from the total image
and impression created by the defendantlpct or package on the eye and mind of an
ordinary purchaser3ally Beauty304 F.3d at 979 (quotingcCarthy on Trademarks 8:15).

The court finds that genuine issues otenal fact exist concerning the likelihood of
confusion for consumers between the tradsssies of the Zhou Products and Defendant’s
products at issue. While Defendant highlightauenber of differences between the Zhou Trade
Dress and the trade dress of its own produatstemaining similaritiebetween the packaging
of the Zhou Products and Defendant’s products arecmrif to create triakelissues of fact. The
evidence on the record also raises factuasijues concerning Defendant’s knowledge and
intent that warrant jury consideration. Furthereyddefendant concedesatithe fourth and fifth
factors—similarity of productsral degree of consumer care—weighiavor of Plaintiffs. (Dkt.
No. 63 at 37.) Having considered these facamd the evidencen the record, the court finds
that a reasonable jury could determine thattotal image and impression created by the
packaging of Defendant’s alleggdhfringing products is confusgly similar to the trade dress

of the corresponding Zhou Products.

® As discussesupra,these six factors include: (1) the degree of similarity between the parties
trade dresses; (2) the intent of the allegedinigér; (3) evidence of actual confusion; (4)
similarity of products and mannef marketing; (5) the degree oére likely to be exercised by
purchasers; and (6) the strength @akness of Plaintiffs’ trade dress.
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Because genuine issues of material éxist concerning the distinctiveness of the
Plaintiffs’ asserted trade ess and the likelihood of cardion, summary judgment is
inappropriate. Defendant’s Motion for PartialnfSmary Judgment (Dkt. No. 63) is accordingly
DENIED.

CONCLUSION

For the foregoing reasons, Plaintiffs’ Mari for Partial Summary Judgment (Dkt. No.
56), Defendant’s Motion to Exatle Plaintiffs’ Expert Report and Testimony (Dkt. No. 62),
Defendant’s Motion for Partildummary Judgment (Dkt. No. 6&3nd Defendant’s Motion to
Strike Plaintiffs’ Second Motion for Summadudgment (Dkt. No. 76) are each hereby
DENIED.

Plaintiffs’ Motion for Partial Summary Judgent on Defendant’s Affirmative Defenses
(Dkt. No. 59) is GRANTED in part and DENIEID part. Summary judgment is granted against
Defendant on its third, fourth, seventh, eightimth, tenth, and elevémaffirmative defenses.

Defendant’s sixth affirmative defem®f fair use remains as it reda to Boost Elite and Tribulus.
DATED this 30" day of October, 2020.

BY THE COURT:

Nce Ksmsi
D&e Benson
United States District Judge




