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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

ARTHUR LEE DULANEY,
MEMORANDUM DECISION &

Plaintiff, ORDER REOPENING CASE AND
ORDERING AMENDMENT O F
V. DEFICIENT COMPLAINT
SALT LAKE COUNTY SHERIFF’S DEP’Tet Case No2:18-CV-544TS

al.,

District Judge Ted Stewart
Defendars.

For Plaintiff’s failure to file a consent form regarding collection of his filing fieis
prisonerpro secivil-rights suit,see42 U.S.C.S. § 1983 (2019)vas dismissed without
prejudice, (Doc. No. 21). Having recently found the consent that Plaintiff submiftee be
dismissal, the Gurt nowvacats its dismissal ordeand reopens the case

Further, mder its statutory review functigithe Court screens the Complaint, (Doc. No.
5), and orders Plaintiff to file an amended complaint to cure deficiencies befibrer foursuing

claims.

The federal statute creating a “civil action for deprivation of rights” reaggrtinent part:

Everypersonwho, under color of any statute, ordinance, regulation, custom, or
usage, of angptateor Territory . . .,subjects, ocauseso be subjected, any
citizen of the Unitedtatesor otherpersonwithin the jurisdiction thereof tthe
deprivation of any rights, privileges, or immunities secured by the Dditst
and laws, shall be liable to the party injured in an action at law, suit in equity, o
other proper proceeding for redress, except that in any action brought against
judicial officer for an act or omission taken in such officer’s judicial capa
injunctive relief shall not be granted unless a declaratory decree was vimated
declaratory relief was unavailable.

42 U.S.C.S. § 1983 (2019).

2The screening statute reads:
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Complaint’s Deficiencies
Complaint:
(a) states claims in wlation of municipakability doctrine (see below).

(b) improperly names Salt LakeoGnty Sheriff's Department as defendant, though it is not an
independent legal entity that can sue or be sued.

(c) suggestslaims that have not been affirmatively linked to any alleged defendant (e.g
excessive force, negligence, and legal access).

(d) appears to inappropriately ajke civil-rights violations on respondeat-superior theory.

(e) does not state proper legaleass claim (see below).

(f) alleges possible constitutional violations resulting in injuries that appder prohibited by
42 U.S.C.S. § 1997e(e) (2019), which reads, "No Federal civil action may be brought by a
prisoner . . . for mental or emotional injury suffered while in custody without a prior st@ivi

a physical injury or the commission of a sexual act.”

(g) appears to contain claims potentially based on statecl@w negligencethough there are no
valid federal claims in the Complaint piding grounds for pendent jurisdiction.

(h) evinces misunderstandingalémaents of inmate excessiMerceclaim (see below).

(i) has claims apparently regardiognfinement; however, complaiapparetly not drafted with
contract attorneys’ help

(a) Screening—The court shall review . . . a complaint in a civil action in
which a prisoner seeks redress from a governmental entity or officer or
employee of a governmental entity.

(b) Grounds for dismissal-On review, thecourt shall identify cognizable
claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(2) is frivolous, malicious, or fails to state a claim upon which
relief may be granted; or
(2) seeks monetary relief from a defendant wehionmune from
such relief.
28 U.S.C.S. § 1915A (2019).



Instructions to Plaintiff

Federal Rulef Civil Procedure 8 requires a complaint to contain "(1) a short and plain
statement of the grounds for the court's jurisdiction . . .; (2) a short and plainestatérine
claim showing that the pleader is eletit to relief; and (3) demand for the relief soughRule
8's requirements mean to guarantee "that defendants enjoy fair notibatdahes claims against
them are and thgrounds upon which they restV Commc'ns Network, Inc. v ESPN, J7&7
F. Supp. 1062, 1069 (D. Colo. 1991).

Pro selitigants are not excused from complying witiese minimal pleading demands.
"This is so because a pro se plaintiff requires no special legal trainingptotébe facts
surrounding his alleged injury, and he must provide such facts if the court is to determine
whether he makes out a claim on which relief can be grankéall'v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). Moreover, it is improper for the Court "to assume the roleaufade for
a pro se litigant.Td. Thus, the Court cannot "supply additional facts, [or] construct a legal
theory for plaintiff that assumeadt that have not been pleadediinn v. White880 F.2d
1188, 1197 (10th Cir. 1989).

Plaintiff should consider the following pointtgfore refiling his complaint:

First, he revised complaint must stand entirely on its own and shall not refer to, or
incomorate by reference, any paftthe original complaintSee Murray v. Archamb&32 F.3d
609, 612 (10th Cir. 1998) (stating amended complaint segessoriginal)

Second, the complaint must clearly state what each deferigpitially, a named
govanment employeedid to violate Plaintiff's civil rightsSee Bennett v. Passi45 F.2d

1260, 1262-63 (10th Cir. 1976) (stating personal participation of each named defendant is



essential allegation in civiights action).'To state a claim, a complaintust ‘make clear exactly
who s alleged to have domwehatto whom™ Stone v. AlbertNo. 08-2222, slip op. at 4 (10th Cir.
July 20, 2009) (unpublished) (emphasis in original) (qudRBogbins v. Oklahom#&19 F.3d
1242, 1250 (10th Cir. 2008)).

Third, Plaintiff cannot name an individual as a defendant based solelg onter
supervisory positiorSee Mitchell v. Maynard0 F.2d 1433, 1441 (10th Cir. 1996) (stating
supervisory status alone does not support § 1983 ligbility

Fourth,grievancedenial done, “without any connection to the violation of constitutional
rights alleged by plaintiff, does not establish personal participation under 8 GaB@gher v.
Shelton No. 09-3113, 2009 U.S. App. LEXIS 25787, at *11 (10th Cir. Nov. 24, 2009).

* Municipal Liability

To establish liability omunicipal entities, such as Salt Lak®unty, under 8 1983, "a
plaintiff must show (1) the existence of a municipal custom or policy and (2) & chesal link
between the custom or policy and the violation allégéehkins v. WoqdB1 F.3d 988, 993-94
(10th Cir. 1996) (citingCity of Canton v. Harris489 U.S. 378, 385 (1989)). Municipal entities
may not be held liable under § 1983 based on the doctriespdéndeat superioSee Cannon v.
City and County of Demy, 998 F.2d 867, 877 (10th Cir. 1998e also Monell v. Dep't of Soc.
Servs. of N.Y436 U.S. 658, 694 (1978).

Plaintiff has not so far established a direct causal link between histhiltggees and
any custom or policy of Salt Lake County. Thus, the Court concludes that Plaintiff's

complaint, as it standappears to fail tgtate claims against Salt Lakeunty,



* Legal Access

The Court notes that Plaintiff's claim(s) may inwlegal access. As Plaintiff fashions
the amended complaint, Plaintiff sholglep in mind that it is wellecognized that prison
inmates "have a constitutional right to ‘adequate, effective, and mednatgkss to the courts
and that the states havéitanative obligations' to assure all inmates such acc&sarios v.
Lamm 639 F.2d 559, 583 (10th Cir. 1980).Bounds v. Smitit30 U.S. 817 (1977), the
Supreme Court expounded on the obligatmprovide legal access stating "the fundamental
consttutional right of access to the courts requires prison authorities to assist imntages
preparation and filing of meaningful legal papers by providing prisoners witjuatéelaw
librariesor adequate assistance from persons trained in théltvat 828 (footnote omitted &
emphasis added).

However, to successfully assert a constitutiorgihcifor denial of access tmurts, a
plaintiff must allege not dg inadequacy of the library or legal assistance provided but also "that
the denial of legal resirces hindered [the plaintiff's] efforts to pursue a nonfrivolous claim
Penrod v. Zavarags84 F.3d 1399, 1403 (10th Cir. 1996) (emphasis ad@=aiper v. Delangd54
F.3d 613, 616 (10th Cir. 1995). In other woraglaintiff must show thatdenial or delay of
access to the court prejudiced h[er] in pursuing litigationeff v. Galetka74 F.3d 191, 194
(10th Cir. 1996). Moreover, the non-frivolous litigation involved must be "habeas corpus or civil
rights actions regarding current confinemeg@trper, 54 F.3d at 616ccord Lewis v. Casey

518 U.S. 343, 353-55 (1996).



* Excessive Force Cause of Action

Plaintiff should also keep this in mintrhe core inquiry for aftighth Amendment
excessivdorceclaim is whether force was applied ig@odfaith effortto maintain or restore
discipline, or maliciously and sadistically to cause ha®erha v. Colo. Dep’t of Corrd55
F.3d 1146, 1152 (10th Cir. 200@hternal quotation marks omitted). "The Tenth Circuit has
articulated two 'prongs' that a plaintiff must show to prevail orEjghth Amendmenexcessive
forceg claim: (1) that the alleged wrongdoing was objectively harmful enoughéblist a
constitutional violation, and (2) that the officials acted with a sufficientlgatlestate of
mind." Id. (internal quotation marks omitted).

ORDER

IT IS HEREBY ORDERED:
(1) The CourtVACATES its dismissabrder, (Doc. No. 21), andEOPENSthis case.
(2) Plaintiff must within thirty days cure his Complaint’s déditcies, anoted above.
(3) The Clerk's Office shall mail Plaintiff a copy of tReo SeLitigant Guide.
(4) If Plaintiff fails to timely cure the above deficiencies according to@mder's instructions,

this action will be dismissed without further notice.



(5) Plaintif's motion for discoverys DENIED, (Doc. No. 24; there is no valid complaint on
file as of this Order. And no further motions of this naturenaessary as the Court will direct
discovery on its own should it deem disery warranted as the case progresses.

DATED this20th day of May, 2019.

BY THE COURT:

States District Judge



