Mint Solar et al v. Savage et al
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This matter is before the Court arRenewedVotion for Entry of Default and Dismissal
filed by Plaintiffs, Counterclaim Defendants, and Third-Party Defendantecto#ly,
“Plaintiffs”). For the reasons discussed below, the Court will gramtiffs’ Motion.

Plaintiffs Mint Solar, LLC (“Mint”) and Knight West Construction, Inc. (“Knight
initially filed this action in state court against Defendants Bart Savage, Aalderrhan, Olivia
Black, Prizm Enterprises, LLC and Prizm Home LLC (collectively, “Defendant3&fendants
removed this action to this Court on July 17, 2018. On July 24, 2018, Defendants filed a Cross-
Complaint.

On September 10, 2018, Defendants filed a motion to dismiss, seeking dismissal of all of
Plaintiffs’ claims. The Court denied that motion on November 13, 2018.

After the motion to dismiss was denied, the parties agreed to multiple extgiosion
Defendants to file their answer.

On April 9, 2019, prior to an answer being filed, Defendants’ counsel sought to
withdraw. On April 15, 2019, the Court granted counsel’s motion. As part of the Court’s order,
the Court directed Defendants to file a notice of substitution of counsel or a noticeafaame
within twenty-one days. Defendants were further advised that the entity Defendants must be
represented by an attorney. Defendants were warned that failure to comply cotid resul
sanctions, including dismissal or default.

Defendants failed to comply with this order. Defendant Olivia Black sought and iceive
an extension of time to file a notice of appearance or notice of substitution of counsdedut f

to do so Defendant Savagend Halderman botliled untimely answes.

! The Court initially dismissed Plaintiffs’ eighth cause of action, but latertegaubit
after a motion to reconsider was filed by Plaintif&eeDocket No. 40.



On May 9, 2019, Plaintiffs filed a motion seeking the entry of default against all
Defendants except Ms. Black and the dismissal of their counterclaims anpatydlaims.

The Court denied that motion without prejudice to “afford Defendants one last opportunity to
come into compliance with the Court’s orders and participate in this litigatiding Court

allowed a additional fourteen (14) days to file a notice of substitution of counsel or a notice of
appearance. While, as noted, Defendants Saaadjélalderman have filed untimely answers,
none of the remaining Defendants have complied with the Court’s Order.

Plaintiffs now file the instant Motion. Plaintiffs request @eurt enter default against
Defendants, Counterclaimants, and Third-partyrfifés Prizm Energy LLC, Prizm Enterprises,
LLC, Prizm Home LLC (collectively, the “Prizm Entitiesdnd to dismisgheir counterclaims
and thirdparty claimsbased on their failure to comply. Plaintiffs originally sought default
against Ms. Blackut have since withdrawn this request and she has been dismissed from this
action?

Plaintiffs move for default judgmeand dismissads a result afhe Prizm Entitiegailure
to comply with the Court’s Order. Federal Rule of Civil Procedure 16(f)(1)¢e)iges that a
court “may issue any just orders, including those authorized by Rule 37(b)(2)(%)}ii)f a
party or its attorney . . . fails to obey a . . . pretrial ordeRule 37(b)(2)(A) referenced in Rule
16(f)(1)(c) provides for sanctions including:

(i) prohibiting the disobedient party from supporting or opposing designated

claims or defenses, or from introducing designated matters in evidence;

(iii) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is obeyed,;

2 Docket No. 54, at 3

3 SeeDocket Nes. 59, 61.Plaintiffs do not seek default against Defendants Savage and
Haldermanand do not seek dismissal of the claims brought by them.

4 Fep. R.Civ. P. 16(f)(1)(c).



(v) dismissing the action or proceeding in whole or in part;

(vi) rendering a default judgment against the disobedient party; or

(vii) treating as contempt of court the failure to obey any order except an order to

submit to a physical or mental emiation®

When determining the proper sanction, a court must consider a number of factors,
including: (1) the degree of actual prejudice to the plaintiff; (2) the amount deirgece with
the judicial process; (3) the culpability of the litigant; Hether the court warned the party in
advance that dismissal or default judgment of the action would be a likely sanction for
noncompliance; and (5) the efficacy of lesser sancfions.

“[Dlismissal or other final disposition of a party’s claim ‘is a@evsanction reserved for
the extreme case, and is only appropriate where a lesser sanction would nittesends of
justice.”’” “Only when the aggravating factors outweigh the judicial system’s strong
predisposition to resolve cases on their merits is dismissal [or default judgmexgpropriate
sanction.® Furthermore, th&€hrenhaudactors listed above are not “a rigid test; rather, they

represent criteria for the district court to consider [before] imposing sksiris a sanctior.”

The Court considers each factor below.

5 Fep. R. CIv. P. 37(b)(2)(A)(ii)-(vii).
® See Ehrenhaus v. Reynql@65 F.2d 916, 921 (10th Cir. 1992).

"Reed v. BennetB12 F.3d 1190, 1195 (10th Cir. 2002) (quotitencock v. City of
Okla. City, 857 F.3d 1394, 1396 (10th Cir. 1988)).

8 Ehrenhaus965 F.2d at 921 (quotingeade v. Grubhs841 F.2d 1512, 1521 n.7 (10th
Cir. 1988)abrogated on other grounds B¢hneider v. City of Grand Junction Police Depl.7
F.3d 760 (10th Cir. 2016)).

%1d.; see also Lee v. Max Int'l, LL®&38 F.3d 1318, 1323 (10th Cir. 2011) (“The
Ehrenhaudactors ae simply a norexclusive list of sometimeselpful ‘criteria’ or guide posts
the district court may wish to ‘consider’ in the exercise of what must alwagsliseretionary
function.”); Chavez v. City of Albuquerqu&02 F.3d 1039, 1044 (10th Cir. 2005) (describing
Ehrenhaudactors as “not exhaustive, nor . . . equiponderaArghibeque v. Atchison, Topeka
& Santa Fe Ry. Co70 F.3d 1172, 1174 (10th Cir. 1995) (“[D]etermining the correct sanction is
a fact specific inquiry that the district court msthe best position to make.”).



1. Degree of actual prejudice to Plaintiff.

The Court finds that Plaintgfravebeen prejudiced bihe Prizm Entitiegailure to
appear and properly participate in this action. Prejudice may be inferred fromuielartainty,
and rising attorney’s fe€$. Plaintiffs have faced many delays since filthgir Complaint.
These delays have certainly hampered Plaihtidifslity to obtain resolution to the€omplaint,
and this factor weighs in favor of default judgment and dismissal.

2. Amount of interference with the judicial process.

The Court finds thahe Przm Entitiesactions have interfered with the judicial prese
effectively halting its ability to proceed with regard tegseDefendarg. Not only haveéhe
Prizm Entitiesfailed to appoint counsehey have failed to respond to the Court’s Order in any
way. Thisclearly suggestthattheyhave no intention tparticipate any further in this matter.
This factor, therefore, also weighs in favor of default judgment and dismissal.

3. Litigant’s culpability.

The Prizm Entitiegulpability is evident in its failure to respond to the Court despite
court order and mtiple warnings. The Tenth Circuit has articulated that while dismissal and

default judgment are “drastic sanction[s], [they are] appropriate in caselfaif wi

10 Faircloth v. Hickenlooper758 F. App’x 659, 662 (10th Cir. 2018) (unpublished);
Jones v. ThompspA96 F.2d 261, 264 (10th Cir. 1998ke alsdAuto-Owners Ins. Co. v.
Summit Park Townhome Ass886 F.3d 852, 860 (10th Cir. 2018) (finding substantial prejudice
when defendant “sparked months of litigation” and “wasted eight months of litigatiRinigra
Drilling & Expl. Co. v. Gunnison Energy Corptl2 F. App’x 89, 93 (10th Cir. 2011)
(unpublished) (upholding district court’s finding that “delay would prolong for the defendants
the substantial uncertainty faced by all parties pending litigation”) (internatguotnarks
omitted).



misconduct.?? It has further defined a “willful failure’ to mean ‘any intentional failuse a
distinguished from involuntary noncompliance. No wrongful intent need be shéwAS”

noted abovethe Prizm Entitiedirst failed to obey this Court’s April 15, 2019 order to appoint
counsel within twenty-one day$.The Prizm Entities further failet appoint counsel after this
Court ordered it to do so withimdirteendays of June 17, 2018. The Court finds that these are

intentional failures. This factor weighs in favor of default judgment and dismissal.

4. Whether Court warned noncomplying litigant that default judgment was likely
sanction.

The Court has provided abundant warningth&Prizm Entitieshat theirfailure to obey
the Court’s orders may result in default judgmerhey werefirst so warned oipril 15, 2019,
when the Court ordered it to appoint counsel, explaining that failure to do so could result in
“sanctions pursuant to the Federal Rules of Civil Procedure 16(f)(1), including bumied o
dismissal or default judgment” The Court reiterated this warning in dsne 17, 2019rder.°
This factor weighs heavily in favor of default judgment and dismissal.

5. Efficacy of lesser sanctions.

The Court finds that any lesser sanctions would be inadeqUiagePrizm Entitefiave

failed to respond or participate in this litigationany way since its counsehbs permitted to

1| opez-Bignotte v. Ontiverd2 F. App’x 404, 407 (10th Cir. 2002) (citifgrenhaus,
965 F.2d at 920).

121d. (quotingSheftelman vStandard Metals Corp817 F.2d 625, 628—29 (10th Cir.
1987).

13 SeeDocket No. 44.
14 SeeDocket No. 54.
15 Docket No. 44, at 1.
16 Docket No. 54.



withdraw on May 9, 2019, and there is no indication theyintend to do so. This factor, again,
weighs in favor of default judgment and dismissal.

Considering all the factors above, the Court finds that default judgamdrdismissalk
appropriate.

It is therefore

ORDERED that PlaintiffsRenewedMotion for Entry of Default and Dismiss@Docket
No. 57 is GRANTED. Default judgment is entered against the Prizm entities and their
counterclaims and thirgarty claims are dismissed.

DATED this9th day ofDecember2019.

BY THE COURT:

T,;ﬂ‘?e(/vart
Upitéd States District Judge




