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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

RICHARD STEPHEN TERRY
MEMORANDUM DECISION AND
Plaintiff. DISMISSAL ORDER

V.

Case N02:18-CV-792-INP
STATE OF UTAH
District Judgelill N. Parrish

Defendant.

l. BACKGROUND

Plaintiff Richard Stephen Terry (“Plaintiff”) brings thiso secivil-rights action under 42
U.S.C. 8§ 1983n forma pauperig“IFP”) under 28 U.S.C. § 1918n October 15, 2018, Plaintiff
filed his initial complaint in this matter, arguing that officials working at the State ofdjtakon
in Draper, Utah, &ave deprived him of adequate medical care for his mental health condition
among other claim$SeeECF No. 4 at 3. On October 15, 2018, the contéred an ordeggranting
Plaintiff's IFP status and requiring filing &fiaintiff's initial partial filing fee (IPFF’) and consent
to collection of filing fes. ECF No. 3. On December 112018 Plaintiff filed his @nsentto
collection of fees and hitfPH-. ECF No. 7. On April 5, 2019, Plaintiff fledan Amended
Complaint ECF No.9. On June 6, 2019, The court found deficiencies in Plaintéffeended
Complaint and ordereBlaintiff to cure the deficienciesithin thirty days ECFNo. 13.The court
mailedthe order to Plaintiff’'s provided address, but on June 18, 2B&3rdermwas returned to
the court as undeliverable. ECF No. 14. In the over ten months since, Plaintiff hdedhat f

change of address with the court aneldourt has notlirectly heard from Plaintiff sincépril 10,
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2019 Therefore, the court dismisses this case autlprejudice for failure to timely respond to
the court’s order and prosecute the case.
I. ANALYSIS

Federal Rule of Civil Procedure 41(b) allows involuntary désad of an action “[i]f the
plaintiff fails to prosecute or to comply with . . . a court order.” Fed. R. Civ. P. 41(b)Cdie
may dismiss actionsua spontdor failure to prosecuté®lsen v. Mapes333 F.3d 1199, 1204 n.3
(10th Cir. 2003) (statinthat althoughRule41(b) requires defendantofile amotion to dismiss,
the Rule has long been construed to let codigsniss actionsua spontevhenthe plaintiff fails
to prosecute or comply withourt orders)see also Link v. Wabash R.R. C870 U.S.626, 630
(statingthat districtcourts havenherent authority to clear “calendar[] of cases that have remained
dormant because of the inaction or dilatoriness of the parties seeking rBiikg’Yy; United States
857 F.2d 1404, 1405 (10th Cir. 1988) (recognizingmissal for failue to prosecute athe
“standard” way to cleardeadwood from the courts’ calendavghen there isprolonged and
unexcused delay by plainfjff

Generally, “a district court may, without abusing its discretion, [dismisasewithout
prejudice] without attention to any particular procedurd&sious v. Two Unknown BCLE.
Agens at Aramhoe County Justice Ctrd92 F.3d 1158, 1162 (10th Cir. 2007). But, a dismissal
without prejudice is effectively a dismissal with prejudice if the statute of limitationexpaed
on the dismissed claim&ocolay v. N.M. Fed. Sav. & Loan Ass268 F.2d 1017, 1021 (10th Cir.
1992). For purposes of this Order only, the court asstimestatute of limitations lsaexpired on

Plaintiff's claims if he were to refile them after dismissal.



Whena putativedismissal $ effectivelywith prejudice, tle court applies the factors from
Ehrenhaus v. Reynold®965 F.2d 916 (10th Cir. 1992p determine whethedismissalis
appropriate’(1) the dgree of actual prejudice to f@endant]; (2) “the amount of intedrence
with the judicial process”(3) the litigant’'s culpability; (4) whether the court warned the
noncomplying litigant that dismissal of the action was a likely sanction; and (5¢ffibacy of
lesser sanctionsld. at 921 (internal quotation marks omittedjsmissal with prejudices proper
only when these factomutweighthe judicial system’s strong preference to decide cases on the
merits.DeBardeleben v. Quinla®37 F.2d 502, 504 (10th Cir. 199The Ehrenhaudactors are
not “a rigid test; rather, they represent criteriatfar district court to consider [before] imposing
dismissal as a sanctiord65 F.2d at 921see also Lee v. Max Int’l, LL®&38 F.3d 1318, 1323
(10th Cir. 2011) (“TheEhrenhaudfactors are simply a neexclusive list of sometimeselpful
‘criteria’ or guide posts the district court may wish to ‘consider’ in the exercise of what must
always be a discretionary functio)).Chavez v. City of Albuquergué02 F.3d 1039, 1044.Qth
Cir. 2005) (describingehrenhaudactorsas“not exhausive, nor . . . equipondant”); Archibeque
v. Atchison, Topeka & Santa Fe Ry. G@ F.3d 1172, 1174 (10th Cir. 1995) (“[D]etermining the
correct sanction is a fact specific inquiry that the district court is in the besopas make.”).

Thecourt nav considers th&hrenhaudactorsas follows:

Factor 1. Degree & actual prejudice to Defendant Prejudice may be inferred from
delay, uncertainty, and risirggtorney’s feeskaircloth v. HickenlooperNo. 181212, 2018 U.S.
App. LEXIS 36450, at 5 (10th Cir. Dec. 26, 2018) (unpublishedpnes v. ThompspA96 F.2d
261, 264 (10th Cir. 1993)ee alstAuto-Owners Ins. Co. v. Summit Park Townhome A&36

F.3d 852, 860 (10th Cir. 2018jr(ding substantial prejudice when plaintiff “sparked months of



litigation” and ceferdants “wastd eight months of litigation”)Riviera Drilling & Exploration

Co. v. Gunnison Energy Carptl2 F. App’x 89, 93 (10th Cir. 2011) (unpublished) (approving
district court’'s observation that “delay would ‘prolong for the defendants the sulstantia
uncertainty faced by all parties pending litigatio€itation omitted).

Reviewing this case’s docket, tbeurt concludes that Plaintiff neglectioes not overtly
prejudice Defendants, except that, in general, passage of time can weegrttiary support for
a position. This factor weighs in favor of dismissal.

Factor 2: Amount of interference with judicial process In Jonesy. Thompsojthe Tenth
Circuit concluded thathe paintiff had sgnificantly interfered with the judicial procesvhen he
failed to answer ahowcau® order ofjoin atelephone conferenc8ee996 F.2d at 265. Though
the plaintifflaterargued that thdistrict court could havebated the suénd revisited the status in
three to sixmonths, the court noted that abeyance would tdelayed the proceedings foreth
other parties and the coultl. The court said;[i]n similar ciramstances, we have held that a
district courtcould find interferace withthe judicial process when the plaintiff ‘repeatedly
ignore[s] court orders and thereby hinder[s] the court’s manageahigstiocket and its efforts to
avoid unnecessary burdens on the court and the opposing plartycitation omitted).

Meanwhile, inVillecco, the Tath Circuit determined that plaintiffreaty interfered”with
the judicial process by failing to provide the court vétburrent mailing address or an address that
he regularly checked; respond to discovery requests; appear at his deposition; listtany fa
witnesses or otherwise comply with the ctaihhitial Pretrial Order, or respond to the Defendants
Motion to Dismiss.”Villecco v. Vail Resorts, Inc 707 F. App’x 531,533 (@0th Cir. 2017)

(unpublished) see alsoBanks v. K&enmeyer 680 F. App’x 721, 724 (10th Cir. 2017)



(unpublished) (“[H]e did not (1) respond to the order to show cause or (2) notify the court of his
change of address as required by the local rules, even though his past actions show heewas awa
of the remirement.); Taylor v. Safeway, Inc.116 F. App’x 976, 977 (10th Cir. 2004)
(unpublished)dismissing undeEhrenhaus~vhen “judicial process essentially ground to a halt
when [Plaintiff] refused to respond to either the defendant[s’ filings] or theadisburt’s orders”);
Killen v. Reed & CarnickNo. 954196, 1997 U.S. App. LEXIS 430, at *4 (10th Cir. Jan. 9, 1997)
(unpublished) (“Plaintiff's willful failure to comply with the orders of the didtdourt flouted the
court’s authority and interfered with the judicial process.” (Internal quotatemksvand citation
omitted.)).“[F]Jailure to respond to court orders cannot be ignor&hvis v. Miller, 571 F.3d
1058, 1062 (10th Cir. 2009).

Similarly here,Plaintiff’s failure to proseute this case—and specific failure to comply
with thecourt’'s orderrequiringPlaintiff to timely file anamendedcomplaint,seeECF No. 13—
necessarilynterfereswith theeffectiveadministratiorof justice. Theissuehere®is respecftor the
judicial processandthelaw.” See Cosby. Meadors,351 F.3d 1324, 1326-27 (10@ir. 2003).
Plaintiff's failure to complywith the cours ordercauseghe courtandstaffto spendunnecessary
time and effort that takes its attenton away from other mattes. Therefore,this factorweighs
towarddismissal.

Factor 3: Litigant’s culpability . Proofof culpability may be drawn fromlaintiff’s failure
to be in touch with theourt for long stretches artd substantivelyespond tdhe court’'s ordes
to file an amended complairiee Villecco,707 F. App’x at534; see also Faircloth2018 U.S.
App. LEXIS 36450, at *6 (finding culbility when plaintiff sdely was responsible for not

updatinga mailingaddress and responditathe court'sshow-cause ordgrStanko v. Davis335



F. App’x 744, 747 (10th Cir. 2009) (unpublished) (“For at least seven months, Stanko failed to
follow this order. The district court ordered Stanko to show cause for this failarékoStade no

effort to explain his failure regarding those seven monthstieede v. U.S. Dep't of Lahdt72

F.3d 1262, 1265 (10th Cir. 1999) (stating plaistédfeat faultfor his or herinability to re®ive

court filings based on his or hiilure to notifythe court ofa correcimailing address).

Earlier in thiscase, Plaintiff showedtis ability to file a complainandrespond tacourt
orders.SeeECF Nos. 12, 4, 7, & 9 But over tenmonths have @sed sinceéhe court ordered
Plaintiff to file an amended complainECF No. 13. Plaintiff is yet to comply with that order
despiteprior instances in whicRlaintiff indicated hé&new how tacomply withorders See Banks
680 F. App’x at 724. Therefore, this factor weighs in favor of dismissal.

Factor 4. Whether the court warned the noncomplying litigant that dismissal was a
likely sanction. In Faircloth, the courttwice warnedthe plaintiff that failure to complywith a
court ordemwould result indismissal Faircloth, 2018 U.S. App. LEXIS 3645t *7.0n appeal,
whenplaintiff arguedhe did not getthese warnings, the Tenth Circuit statked “he could have
received the warnings had he complied with the local rule requiring him to update hisaddres
Because he did mahe courts only option was to mail documents to him at his last known address.
These mailingsonstituted effective seice [under Fed. R. Civ. P. 5(b)(2)(C)Id; see als®’Nelil
v. Burton Grp, 559 F. App’x 719, 722 (10th Cir. 2014) (unpublished) (affirmrdgmissl with
prejudicebecause of a partyfailure to appearespecially aftethe party wasrepeatedly warned
of the consequenckes

Here, thecourtwaned Plaintiffon June 6, 2019If Plaintiff fails to timely cure the above

deficiencies according to this Order’s instructions, this action will be disthisgkout further



notice.”ECF No. 13at 6. Plaintiff has not heeded this warning. Therefore, this factor counsels in
favor of dsmissal.

Factor 5: Efficacy of lesser sanctionsAlso in Faircloth, the district courhadruledthat
no lesser sanction than dismissal could be effective when “[t]he court had be&ntonaceive
a response from Mr. Faircloth and had no way of learning where Mr. Fairclothrwdeen he
would disclose his new addresg&adircloth, 2018 U.S. App. LEXIS 3645t *7-8. Due to this
uncertainty, “the court reasonably concluded that dismissal was necetsary.”

And in Villecco, the Tenth Circuit approvedismissalwhen the plaintiff's“failure to
communicate, to respond to any notices or the Motion to Dismiss, or to comply with any deadlines
the [district] court found no lesser sanction than dismissal would be eftédtillecco, 707 F.
App’x at 533. The Tenth Circuitatedthat “[a] lesser sanction would be ineffective because a stay
would not have &eal impact on [Plaintiff] in encouraging responsivenedsl.”at 535;see also
O’Neil, 559 F. App’xat 722 (“[S]imply because lesser sanctions were available does not mean
that the court was obligated to apply them.”).

In another case, the Tenth Circuit stated that though “dismissal should be imposed only
after careful exercise of judicial discretibit,

is an appropriate disposition against a party who disregards court
orders and fails to proceed as required by court rule®ismissal

of the[casel]is a strong sanctiot besure,butit is notrifling matter

for [a party]to abuse ouoffice by disappearing anfdiling to meet

our deadlinesThe federal courts are not a playground for the
petulant or absesnhinded; our rules and orders exist, in part, to
ensure that the administration of justice occurs in a manner that most

efficiently utilizes limited judicial resources.

United Statesexrel. Jimenez. HealthNet,Inc., 400 F.3d 853, 855, 856 (10thr. 2005)



It is true that, for gro separty, “the court should carefully assess whether it might . . .
impose some sanction other than dismissal, so that the party does not unknowingsyrighée it
of access to the courts because of a technical violatdmerhaus 965 F.2d at 920 n.3ge also
Callahan v. Commun. Graphics, In657 F. App’x 739, 743 (10th Cir. 2016) (unpublished) (“The
Court has been beyond lenient with Plaintiff throughout these proceedings basedndas

status.””(citation omitted). On the other handfm]onetary sanctions are meaningless to a plaintiff
who has been allowed to proceaadorma pauperis Smith v. McKune345 F. App’x 317, 320
(10th Cir. 2009) (unpublished)f. Riviera Drilling & Exploration Co. v. Gunnison Energy pq,

412 F. App’x 89, 93 (10th Cir. 2011) (unpublished) (“Because Riviera had filed for bankruptcy, a
financial sanction was out of the question.”).

Again, dismissalis a drastic sanction, but thél'enth Circuit has “repeatedly upheld
dismissalsn situationswvherethepartiesthemselveseglectedheir caseor refusedo obey court
orders.”Greenv. Dorrell, 969 F.2d 915, 917 (10tir. 1992).Dismissalis warrantedvhenthere
is apersistenfailure to prosecute theomplaint.SeeMeadev. Grubbs,841 F.2d 1512, 1518 n.6,
1521-22 (10tiCir. 1988).

Applying theseprinciples, the court concludésat no sanctionlessthandismissalwould
work here.First, thoughPlaintiff is pro se heis notexcusedrom neglecing thecourt's orderfor
overtenmonths SeeGreen 969 F.2dat 917. SecondPlaintiff hasfloutedthis ordersothoroughly
thatthe court doubtsmonetaryor evidentiarysanctionsvould beeffective(evenif suchsanctions

could bemotivatingfor an indigent,pro seprisoner).Thus, Ti]t is apparent that Plaintiff is no

longer interested in and/or capable of prosecuting his claimsrthete circumstances, no lesser



sanction is warranted and dismissal is the appropriate reikalkhorst 2018 U.S. Dist. LEXIS
215598, at *12-13.
[I. ORDER
Having appliedthe Ehrenhaudactorsto thetimeline for this caseand Plaintiff'slack of
responsiveneds the court’s June 6, 2019 order to file an amended complaicuheconcludes
that dismssal is appropriate.

IT IS THEREFORE ORDERED théahis actionis DISMISSED without prejudice.

Signed April 10, 2020

BY THE COURT:

Cga‘/ WW

Jill N. Parrish

United States District Court Judge



