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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

LUIS CARLOS PRADQ MEMORANDUM DECISION &
ORDER GRANTING MOTION FOR
Plaintiff, SUMMARY JUDGMENT
VS.

Case N02:19-CV-3DBB
JASON HINDESET AL.,
District Judge David B. Barlow
Defendand.

In this civil-rights complaint, 42 U.S.C.S. § 1983 (202@)aintiff Luis CarlosPrado
asserts his federahd stateonstitutional rightsvereviolatedby Defendants Jason Hindes,
Shawn Troumbley and Utah County, whewressive forcallegedly wasused during his
incarceration at Utaounty Jai(UCJ). (ECF No. 2.)

Based on Plaintiff's failure to exhaust his administrative remedies througdilthe
grievance process, Defendantove for summary judgmeA{ECFNo. 13.) Defendants’ motion

includes exhibitssuch asan affidavit, UCJ’s grievance policy, aimdnate grievances and

! Section 1983 reads, in pertinent part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State ., subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the deprivation of
any rights, privileges, or immunities secured by the Constitution and laws, shall
be liable to the party injured in an action at law, suit in equity, or other proper
proceeding for redress . .

42 U.S.C.S§ 1983 (2020).

2 Defendants label their filing, “Motioto Dismiss,” but recognize the Court may convieit a summarjudgment
motionbecause evidence outside the pleadings is argued. (ECF No. 13eatRély v. Bradford, 612 F. App’x
537, 538 (10th Cir. 2015) ¢knowledging fairness of conversitmsummaryjudgment motion when plaintiff “filed
materials outside the pleadings in response to . . . motion [to dismiss]”) @itiolgl v. Air Midwest, Inc., 100 F.3d
857, 859 n.2 (10th Cir. 199@)amb v. Rizzo, 391 F.3d 1133, 1137 n.3(th Cir. 2004)).
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requests. (ECF No. 14P)ainiff's responsive evidentiargaterialsadd video footage, internal-
affairs report, and Plaintiff's declaratioicCFNos.15-16.)
SUMMARY JUDGMENT

Summary judgment is propathen“there is no genuine dispuss to any material fact
and the movant is entitled to judgmestaamatter of law.Fed. R. Civ. P. 56(a).

Here,Plaintiff does not rebut Defendahavowalthathe did not submithe necessary
grievancesn UCJ'sadministrativeprocess Thus, no dipute of material faexists Defendants
have met the burden of showing that Plaintiff did not grieve his cl&@eaeduckel v. Grover,
660 F.3d 1249, 12540th Cir. 2011) (stating prison defendants hold “burden of asserting and
proving [Plaintiff] did not utilize administrative remedies”). Still, Plaintiff argheswvas not
required to grieveSeeid. ("*Once a defendant proves that a plaintiff failed to exhaust, . . . the
onus falls on the plaintiff to counter the exhaustion defense . . ..”)

UNDISPUTED MATERIAL FACTS
» UCJ had grievance process iomates seeking redress for complaints about conditions of
confinement. (ECF No. 15-1.)
* 6/28/17 —Plaintiff incarcerated dCJ when shot in leg by Defendant Hindes. (ECF [9pat
5; 15, at 3.)
» While in UCJ, Plaintiff never filed grievance asione 28, 2017 excessifa@ceallegations
(ECF No. 16, at 2.)
» 12/21/17 Plaintiff releagd from UG. (ECF No. 15, at 3.)
* 1/2/19 —Plaintiff incarcerated at Salt Lake County J&LCJ)when filing Complaint(ECF

Nos. 2; 15, at 3.)



PLAINTIFF'S LEGAL ARGUMENTS AGAINST SUMMARY JUDGMENT

Plaintiff argues thafl) he believed hisssues were ria@rievable under UCJ policy and
therefore he need not have used UCJ’s grievance process before filing s(#t);lmewhuse he
brought suit from BCJ, after being released from UCJ (where his clattegedlyaccrued), he
is freed from the exhaustion reggment (ECF No. 15.)

Under the Prison Litigation Reform Act of 1995 (PLRA),

prisoners bringing suit under 8 198R&ist first exhaust available
administrative remedies before seeking relief in federal
court.See 42 U.S.C. § 1997e(4)No actionshallbe broughtvith
respecto prison conditions undesection1983 ofthistitle, or any
otherFederalaw, by a prisoneconfinedin anyjail, prison, or
othercorrectionalffacility until suchadministrativeemediesasare
availableareexhausted.")This exhaustiorrequirements
mandatoryPorter v. Nussle, 534U.S.516, 524 (2002("All
availableremediesnust now be exhausted; thasenedieseed
not meetfederalstandards, nor musiiey be plain, speedgnd
effective."”) (Quotationsomitted). The Supreme Gurt hasstressed,
"we will notreadfutility or otherexceptionsnto [PLRA's]
statutoryexhaustiomequirement].” Booth v. Churner, 532U.S.
731, 741 n.6 (2001).

Griffin v. Romero, 399 F. App’x 349, 351 (10th Cir. 2010) (unpublished).
1. PLAINTIFF'S BELIEF THAT ISSUESCOULD NOT BE GRIEVED
Plaintiff maintainshe subjectiviy believed his claim was“non-grievablé underUCJ’s
policy (e.g.,Plaintiff believedexcessivdorcewasa“disciplinary action” or implicatedjail
security”and“housing assignments”); so, leexcusedrom UCJ’s grievanceequirement.
(ECFNo. 15,at4-6.)
However,
"Section1997e(apaysnothing about @risoner's subjective
beliefs,logical or otherwise, about tredministrativeremedieghat

might beavailableto him. The statute'sequirementsreclear:If
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administrativeeemediesareavailable the prisoner must exhaust
them."Chelette v. Harris, 229 F.3d 684, 68@th Cir. 2000).
"Congress intendei save courtérom spending countless hours,
educatinghemselvesn everycaseasto thevagariesof prison
administrativegprocessesstateor federal"and"did not intendfor
courtsto expendscarcgudicial resourcegxamininghowandby
whom a prison'grievanceproceduravas implemented.”
Concepcion v. Morton, 306 F.3d 1347, 135@d Cir. 2002)
(quotationomitted).

Griffin, 399 F. App’x at 351.

Here, UC3X inmategrievance system was availablePtaintiff. (ECF No. 15-1.)
Regardless of his aftéhefact characterization of his excessieece claim as a disciplinary
action involving jail security and housing, (ECF No. 16, as&)Sherman v. Klenke, 653F.
App'x 580, 585-86 (10tRir. 2016)(unpublished) ("A nonmovant can properly oppose [SJ] with
affidavits but . . . conclusory argklfserving affidavits are not sufficient.'Blaintiff was
required tdile a grievancdeforebringingsuit as an inmatePorter, 534 U.Sat532 (olding
exhaustion requirement "applies to all inmate suits about prison life, whether they involve
general circumstances or particular episodes, and whether theyeattegpeve force or some
other wrong." (emphasis added)).

2. PLAINTIFF'S FILING OF SUIT FROM DIFFERENT INSTITUTION

Plaintiff further asserts that the fact that he was released from UCJ, speattiofgail,

then filed his suit from SLCJ, means that he need not have grieved. His assertied isrtee

3 Plaintiff also say$JCJ policy renderedis claims‘non-grievablé because heould not file UCJ grievances from
SLCJ. (ECF No. 15, at 5.) However, thalicy requirecthathe file grievancewithin UCJpolicy time limits. He

had time, between June 28 dddcember 21, 2017, while stileldat UCJ, to meet UCJ’s policy deadlines. After
all, the policy requires, “Inmates must file written grievances within Hdaledays of when the facts giving rise to
the grievance are known or reasonably should havekresmn to the inmate.” (ECF No. 185 at 4.)Clearly,

Plaintiff was still in UCXustodyfor seven days after the shooting and thadto file his grievance within those
seven days. He did nd@ased on UCJ’s timkmit, Plaintiff was no longer #gible to grieve once he got to SLCJ.
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exhaustion requirement’s lack of application “to former prisoners who file seitthéir
release.’Norton v. City of Marrieta, 432 F.3d 1145, 1150-51 (10th Cir. 2005).

Still, “it is theplaintiff's statusat thetime hefiles suitthatdeterminesvhetherg
1997e(a)'s exhaustion provision appliégoimlin v. Sanchez, No. 17-1084 WJ/GBW, 2019 U.S.
Dist. LEXIS 13702, at *7 (D.N.M. Jan. 29, 2019) (citations and quotation marks omitted)
(alteration in original) (R. & R.)adopted by 2019 U.S. Dist. LEXIS 45919 (Mar. 20). Antigt
Courtlacks"discretionto dispenseavith administrativeexhaustionthenthe PLRA requires
it. Booth, 532U.S.at 739.

Plaintiff wasinarguably a "prisoner” und&LRA when filing his Complaint. Rer all,
PLRA defines'prisoner” tomean“any personincarceratear detainedn anyfacility whois
accuseaf, convictedof, sentencedor, or adjudicateddelinquenfor, violations ofcriminal law
or thetermsandconditionsof parole,probation pretrialreleaseor diverspnaryprogram.” 42
U.S.CS. 8§ 1997e(h) (2020). plaintiff's imprisonmenstatus'at thetime hefiles suit" decides
whetherheis a "prisoner'for PLRA purposesNorton, 432 F.3cat 1150. There is no disputieat
Plaintiff wasimprisoned whemeinitiated this suithe washus a "prisoner.See Tomlin, 2019
U.S. Dist. LEXIS 13702, at *8. There is also no disghte Plaintiff filed no grievances with
UCJregardingtheJune 28, 2017 incident, asd did not exhaustil administrative remedies.
Seeid. Finally, Plaintiff'sactionobviouslytargetsprison conditions, bringing it withiRLRA'’s
ambit Seeid.

This situation,though,is complicatedby Plaintiff's failure to file his lawsuitduring the
sameincarceratiorasthat involving hiscauseof action Ratherhewasreleasedrom onejalil

andthenreincarceratech adifferentjail. Uponreview of existingprecedent, the Court



concludeghat"federalcourtsthathaveaddressethis precisesituationhaveconcludedhe
PLRA'sexhaustion oadministrativeeemediesequiremenapplieswhenaplaintiff prisoneris
releasedrom incarceratiorbutlaterre-incarceratedndremainsncarceratedt thetime the
lawsuitis filed." Jewkes v. Shackleton, 2012U.S.Dist. LEXIS 105415at*14 (D. Colo. Jul. 23,
2012) (unpublishedcitationsomitted).

For instance, the Second Circuit Court of Appeadiiressethis sameissue concluding,
“Thefactthat[the plaintiff's] two reincarcerationgverefor offensedifferentfrom the onefor
which hewasconfinedwhenhis grievancesrosedoes noexcusdailure to exhaust. . .”.Berry
v. Kerik, 366 F.3d 85, 8&d Cir. 2004). The suivasthereforedismissedecause¢he plaintiff
hadnot exhausid all availableadministrativeremediesld.

TheThird Circuit reachedasimilar resultwhenconsideringhis questionn a non-
precedentiabpinion.George v. Chronister, 319F. App'x 134, 136-373d Cir. 2009)
(unpublished) (holdin?LRA exhaustion requiremeappliedto plaintiff filing civil-rights
complaint during subsequentarcerationn differentfacility).

Variousdistrict courts havechoedhesecircuit casesreasoninghatPLRA’s plain
languageequiresasmuch See Halaka v. Park, No. 2:12€V-1506, 2014J.S.Dist. LEXIS
72995,at*3 (W.D. Pa.May 29, 2014) gtating“strictliteral interpretationof § 1997e(a)"
requiresthis result);Branhamv. Bryant, No. 1:11-1246JFA, 2013U.S. Dist. LEXIS 40112 at
*9 (D.S.C.Mar. 22, 2013)citing Berry, 366 F.3dat87) ("To adopt[plaintiff's] proposed
exceptionto theplain language of 8 1997(e) woulieh, effect, beto rewrite thestatute."),Jewkes,
2012U.S.Dist. LEXIS 105415at*5 ("[P]lain language . . stateghatthe PLRA appliesto 'a

prisonerconfinedin anyjail, prison, or othecorrectionfacility’ andmakesno exceptions.”);



Duvall v. Dallas Cnty., No. 3:05-CV-2431B, 2006U.S.Dist. LEXIS 87490,at*3 (N.D. Tex.
Dec.1, 2006)reachingconclusion bsedon Berry andGibson andstatute’splain language);
Scott v. DelSgnore, No. 02-CV-029F, 2003J.S. Dist. LEXIS 6070,at*6 (W.D.N.Y. Feb.18,
2005);Gibson v. Brooks, 335F. Supp. 2d 325, 33(D. Conn. 2004)4tatingboth ‘iteral reading
of section1997e(ajpndthestatute'degislativehistory supporfthis] conclusion”);cf. Kessack v.
Walla Walla Cnty., No. 4:13-CV-5062EFS,2014U.S.Dist. LEXIS 177090at *4 (E.D. Wash.
Dec.23, 2014) (distinguishinfjom Gibson on groundplaintiff wassubsequentlincarceratect
differentcountyjail whenhefiled suit).

The court inGibson acknowledged that application of the PLRA in

this type of situation "creates a rather odd situation in which a

person'sability to enforcehis orherconstitutionakightscanbe

stripped uporincarcerationgvenwherethe rightsto beenforced

wereinfringed during that persontscarceratioronanunrelated

conviction."Gibson, 335F. Supp.at 330.However,theplain

language of 8§ 1997&ateghatthe PLRA appliesto "a prisoner

confinedin anyjail, prison, or othecorrectionfacility” andmakes

no exceptions. 42 U.S.C. § 1997¢e(a).
Jewkes, 2012 U.S. Dist. LEXIS 150415, at *14.

The Court concludethat Plaintiff wasa "prisoner” undePLRA’s termsat thetime he
filed; hethereforemustsatisfyPLRA’'s exhaustiomequirementSee Jewkes, 2012 U.S. Dist.
LEXIS 150415, at *14-15Tomlin, 2019 U.S. Dist. LEXIS 13702, at *1Thathefailed to doso
is both undisputedndshown by theecord

IT IS ORDERED that

(1) Because Plaintiftlid notexhaust administrative remedj&efendantg’ Motion to

Dismiss, converted to a motidor summary judgments GRANTED. (ECF No. 13.)
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(2) Having dismissed Plaintiff's federal claims here, the Court lpekglent jurisdiction
over Plaintiff'sstate constitutional claisy whichareDISMISSED.
(3) With no controversy remaining in this Court, this aci®@LOSED.
DATED this 15th day ofSeptember2020.

BY THE COURT:

Nl B

L._/‘ﬂU/DGE DAVID B. BARLOW
United States District Court




