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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

AZLEN ADIEU FARQUOIT MARCHET,

. MEMORANDUM DECISION
Petitioner & ORDER DENYING POST-
JUDGMENT MOTIONS

V.

LARRY BENZON, Case N02:19-cv-00115JNP

Respondent. District Judge Jill N. Parrish

OnApril 15, 2019, the § 2254petitionin this casavas dismisseds apparentlguplicative
of other petitions that had already been filed by PetitioB®€2F(No. 2.)The Court concludetha
Petitioner could include his potential issues from ti@isewhen he amended other petitions in
other cases. This was based upon the genatize anenepage format of the petition fildaere
and Petitioner's statement that he hadd a similar Petibn 4 months ago."ECFNo. 1.)

On April 24, 2019, Petitioneaskedthe Court to renstatethis case (ECF No. 3.) He
arguedthat he had filed the generic epage petition as a place holder only and then haddiled
would file an amended petition withare detailshowingthis case involvea wholly different
situation than his other petitions and therefore should not have been disrArsded. May 31,
2019, Petitioner moved for relief from judgment under Federal Rule of Civil Procedure 60(b).
(ECFNo. 11.)

The Court considerethe two motionstogether under Rule 60(petitioner argued that
the Court mistakenly interpreted the petition in ttaseto be duplicative of other petitions filed

in other cases by Petitioner. The Court noted that it had made its interpretation basegkoetic
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nature of the onpage petition filed here without reference to a particular-stiet conviction
or particular grounds or facts that would make it possible to differentiate tiisrp&tom any
other one filedn this Court, together with this statement in the petitiBetitioner filed a similar
Petition 4 months ago . .”. (ECF No. 1.) Petitioner explained that he had filed the page
petition as a place holder with intent to file an amended petitiomthdd show that this case was
unrelated to any other case that he has filed in this Court. (ECF Nos. 3 & 11.)

In denying Petitioner’s post-judgment motions, the Court stated,

It may very well be true thahad Petitioner ever filed an
amended petition or given any hint of how this petition involves a
different issue or conviction than any of his other petitions in other
cases in this Courthis Court would have been clear thae
petition here is not duplicative of other of Petitioner's cases and
recognized there was a mistake. However, almost a year has passed
since Petitioner first filed his petition here and Petitioner has still
never tried to file an amended petition nor suggest what may be
different about this case than any of his others.

(ECF No. 18.)

Plaintiff nowfor a second time requestsalle 60(b) relief from the judgment. He argues
that he had filed on April 1, 2019)etter andamended petition in this cas¢e attaches a copy
of a letter, stampedRECEIVED CLERK APR 01 2019 U.S. DISTRICT COURT.” (ECF No.
20-1at 2.) The letter reads:

Dear Office of the Clerk,

My name is Azlen Marchet. | submitted my habeas petition in case
number 150906931. | do not know if the cops put it in the mail or
not. I'd like to know if you (the Court) ever received my petition.
This is extremely important. Please notify me.

Sincerely,
A. Marchet



(Id.) The Court has accessed Utah state court reemdidetermined that case number 150906931
is one of Marchet’s state district court peshviction caseshut the docket of that case does not
reveal which of Marchet’s several convictions it regards.

He attaches to the copy bis letter a copy of a 8§ 2254 petitigdhat shows state district
court case number 051903260, which appears identical in many respectsdtititre he filed in
a later § 2254asein this Court.Marchet v. Benzon, No. 2:19¢cv-00394TS, ECFNo. 1 (D. Utah
June 7, 2019). The state district court case number on the petition filed in Case NoVZ2329
TS also reads “051903260d. So the very same state criminal case is being challenged in both
the copy of themendegetition Petitioner allegedly and unsuccessfully tried to filécurrent
case (as per Petitioner's pgstigment motion in the current case) and the petition filed and still
pending decision in 2:16v-003947S.

Based on Rule 60(b), Petitioner points to “(1) mistake, inadvertence, surprise or excusable
neglect. .. (6) any other reason that justifies relief” as the applicablenseetjuiring relief from
judgmenthere! Fed. Civ. P. 60(b). However, his only argument is that the Guasmistaken
that Petitioner did not file an amended petition in this case on April 1, 2019.

The Court was not mistaken. Based on the docket in this case, the Court never received the
letter of March 27, 2019, a copy of which Petitioner attached to his current Rule 60(b) motion.
And it never received in this case a copy of the petition Petitioner also dttadhie current Rule

60(b) motion. Further, the letter does not specify which of Petitioner’s five fdudrahs cases in

This motion is a true Rule 60(b) motio®pitznas v. Boone, 464 F.3d 1213, 1217 (10th Cir. 2006) (stating under
Tenth Circuit law that court must first determine “whether the motion is aRle 60(b) [or Rule 59(e)] motion[,]
or a second or successivetition”); Gonzalez v. Croshy, 545 U.S. 524, 538 (2005) (clarifying that not all 60(b)
motions in federal habeas cases are second or successive petitions).



this Court he refers to. And the stamp, “"RECEIVED CLERK APR 01 2019 U.S. DISTRICT
COURT,” on the letter is unhelpful because (1) it does not show “filed,” as it wouldifhiznee
letterhad been placed andocket; (2) it does nadentify which United States district court in the
nation may have received it; and (3) as a copy, the letter and stamp could have been modified from
any original.

Finally, there appears to be no prejudice to Petitioner in denying this nhettanise the
state conviction he asserts he triedpursue in thisnow-dismissed case is the same as that
challenged in the habeas petition still pending in Case No.c2=D083947S, in this Court.

Petitionets 60(b) motionis thus denied.

ORDER

IT ISORDERED that:

(1) Petitioner’'s motion for relief from judgmentENIED. (ECFNo. 20.)

(2) a certificate of appealability BENIED.

DATED Septembeg9, 2020.
BY THE COURT:
Ca4 N GAppdh
ILL N. PARRISH
United States District Judge




