Wells Fargo Bank NA v. Stewart Title Guaranty Company Doc. 63
Case 2:19-cv-00285-DB-JCB Document 63 Filed 11/03/20 PagelD.1129 Page 1 of 9

INTHE UNITED STATESDISTRICT COURT

DISTRICT OF UTAH

WELLSFARGO BANK, N.A,,
MEMORANDUM DECISION

Plaintiff, AND ORDER
V.
STEWART TITLE GUARANTY Case No. 2:19-cv-00285-DB-JCB
COMPANY,

District Judge Dee Benson
Defendant.
Magistrate Judge Jared C. Bennett

District Judge Dee Benson referred this case to Magistrate Judge Paul Mr Wialer
28 U.S.C. § 636(b)(1)(A) Due to Judge Warner’s retirement, this case is now referred to
Magistrate Judge Jared C. BenrtéBefore the court is Defendant Stewart Title Guaranty
Company'’s (“STGC”) Motion to Exclude Expert Testimohyhe court held oral argument on
the motions on September 29, 2028t the conclusion of the hearing, the court took the motion
under advisement. After consideration of the memoranda submitted by the fgaetretevant
law, and the oral argument presented by counsel, the court renders the following Memorandum

Decision and Order.
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BACKGROUND
In 2006,STGCissued a policy of title insuranceTftle Policy”) guaranteeinghat its
client, United Park City Mines Company (“UPCM?”), ownedrtainreal property, which
consisted of contiguoysarcels of landtretching across three Utah counti®@gmmit, Wasatch,
and Salt LakeThese parcels were pledged as collateral to secure a loan made by Plaifgiff We
Fargo Bank, N.A. (“Wells Fargo”). In 2015, Wells Fargo attempted to foreclose upon the
property owned byJPCM only to discovethatUPCM did not owrl27 acre®f the property
that Wells Fargo believed that UPCM owned. This property was mif5Sstripalong the upper
ridgeline of the southern border of the Deer Valley and Park City ski resorts betwaenitS
and Wasatcloounties Kereinafterthe “Property”). In accordance with the Title Poligyells
Fargo submitted a claito STGCto recover the loss caused by the title defect
In fact, the definition of “Loss” under the Title Policy isentral issue in this case
Section7 of theTitle Policy, which governd.oss reads, in relevant part
(7) DETERMINATION AND EXTENT OFLIABILITY
This policy is a contract of indemnity against actual monetary
loss or damage sustained or incurred by the insured claimant
who has suffered loss or damage by reason of matters insured

against by this policy and only to the extent herein described.

(&) The liability of the Company under this policy shall not
exceed the lease of;

(i) the difference between the value of the insured estate or
interest as insured and the value of the insured estate or
interest subject to the defecteri or encumbrance
insured against by this poliéy.

> ECF No. 45 at ECF No. 45-1Ex. A at 83.
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The parties do not dispute that Section 7(a)(iii) controls how Ldesbis calculatedinder the
Title Policy. However the partieslispute how this section should inéerpretec® In effect,
STGCargues thaBection 7(a)(iii)shouldbe interpretedo measurd.ossasthe impact of the
Property defect on the value of remaining parcels of insured prop@dgyversely, Wells Fargo
argues thaSection 7(a)(iiilshould be interpreted toeasurd.ossas the market value of parcel
mistakenly thought to be owned by UPCM and insured by SGTC, regardlessmp#uton the
Bonanza Flatproperty?®

Because of this difference in interpretation, both parties’ experts apptiagfecbperty
according to each parties’ respective interpretation of Section 7(a)(iiijhedone handyVells
Fargo’s expertChristopher T. HansdfiMr. Hansen”)employed a cost-based method to value
the Property, which calculates value as the highest and best use of the PrGpettty. other
hand, STGC'’s expert used a diminutioavalue methd to appraise the Property Given these
two divergent interpretations of “Losdlie two experts’ determinatisrvary greatly

Because Mr. Hansen appraised the Property based on \Wejls $-interpretation of the
Loss provision in the ille Policy, STGC moves this court to exclude Mr. Hansen'’s opinions

underFed. R. Evid. 702As shownbelow,STGC’s motion fails

LEGAL STANDARDS
Rule 702 of the Federal Rules of Evidence establishes the standard for thetalityis

of expert testimony.

6 ECF No. 45 at 6-7ECF No. 47 at 3ECF No. 49 at 1-2
"ECF No.49 at 2

8 ECF No. 47 at 3-4ECF No. 49 at 2

9 ECF No. 47 at 3-4ECF No. 45-6 at 11

1ECF No. 45 at 5-6
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A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized
knowledge will help the trier of fact to understand the evidence or
to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods;
and

(d) the expert has reliably applied the principles and methods to the
facts of the case.

Fed. R. Evid. 702The United States Supreme Court has explained that Rule 702 creates a
gatekeepindunction.Kumho Tire Co., Ltd. v. Carmichad&26 U.S. 137, 142 (1999aubert v.
Merrell Dow Pharms.509 U.S. 579, 597 (1993} is the responsibility of the district coarto
“ensure that any and all scientific testimony or evidence admitted is not oMgnelbut
reliable.” Daubert 509 U.S. at 589District courts are given “broad latitude” deciding “how to
determine reliability” and in making the “ultimate reliability determinatidfuimho Tire 526
U.S. at 142However, exclusion of expert testimony is the exception rather than thé anie,
oftentimesthe most appropriate way to attack shaky-but-admissible evidence is through
vigorous cross-examination and the presentation of contrary evidesaeert 509 U.S. at 596

UnderDaubert proposed expert testimony must be supported by “appropriate
validation” i.e., good grounds based on what is knowiMitchell v. Gencorp In¢.165 F.3d
778, 781 (10th Cir. 1999QuotingDaubert 509 U.S. at 590 But the proponent of expert

testimony need not prove that the “expert is indisputabiyect or thathe expers theory is

1Fed. R. Evid. 702dvisory committee’s note to 2000 amendments.
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‘generally accepted’ in the scientific communitid’ “ Instead, the plaintiff must show that the
method employed by the expert in reaching the conclusion is scientifically sound and that the
opinion is based on facts which sufficiently satisfy Rule g@&liability requirements.fd. The
Supreme Court has articulated four rextiusive inquires that a district coany undertake in
assessing the reliability of an expert's methodology: (1) whether the expert’s thedrgdmaor

can be tested or falsified; (2) whether the theory or technique has been subjectd¢vipeeand
publication; (3) whether there are known or potential rates of error with regareldifics

techniques; and (4) whether the theory or approach has general accdgtaice3-94

ANALYSIS

STGCnow seeks to exclude Mr. Hansen’s opinions regardinggdpsaisabf the
Property as not reliable for three reas&iBirst, STGCobjects to Mr. Hansenisostmethod of
appraisal becauseconflicts with the diminutiofin-value methodhat STGC asserts is required
underSection7(a)(iii) of theTitle Policy. SecondSTGCobjects to Mr. Hansen’s opinions that
the ski lift top sations are improvements to the landdgsehese togstations are owned by
third parties andherefore should be treated as encumbrances to the vamdh diminish the
land’s value instead of improvemeiitgt greatly increasealue.Finally, STGCcontends that
Mr. Hansen'’s testimony about the ridipg premium adjustment is unreliable because it lacks
support from any published source in the appraisal community.

The court addresses eamgument in turnSTGC's first two argumenisre improper for

resolution under Rule 702 because they do not question whether Mr. Hansen complied with the

12 Mr. Hansen’s qualifications as an expert are unchallenged here, and the counigfinds t
Hansen is qualified to provide expert testimonyhis case.
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accepted methods and techniques of property appraisal but contend that Wells Fargeethisappl
the law. Consequently, STGC’s argumeamsimproper challenges under Rule 702 and are
better suited for summary judgmeAs to STGC's third argument, Mr. Hansenéstimony is

based on reliable appraigainciples and method$herefore, STGC’s motion fails.

l. Appraisal Method

STGCcontends that Mr. Hansen’s appraisal of the Property is unreliable because the
methodology he used for calculating Loss is not permitted under Section 7(a)(iii) the'Poli
STGCs motion does not challenge thdiability of theprinciplesor techniques employed by
Mr. Hansen Rather STGC challenge®Vells Fargo’dnterpretatiornof theTitle Policy. The two
arecertainlyrelated Theinterpretation of th&itle Policy will impactestimated Loss valu&he
correctinterpretation otheTitle Policy, however, pesentsa question of law, whicls best
resolved on summary judgment not in a motion under RuleSt@gddifferently, the court will
not entertain summary judgentesque arguments disguisedCesibertobjections Okla. exrel.
Doak v. Acrisure Bus. Outsourcing Servs., |.b€9 F. App'x 886, 896 (10th Cir. 2018ge also
Sabal Trail Trans., LLC v. 0.589 Acres of Land in Hamilton,Ngp. 3:16€CV-277-J-34JBT,
2018 WL 3655556, at *7 (M.D. Fla. Aug. 2, 201Bjrksey v. Schindler Elevator CorgNo. CV
15-0115WS-N, 2016 WL 5213928, at *3 (S.D. Ala. Sept. 21, 2016)

And this is precisely what STGC seeks to deheor instance, if Judge Benson were to
interpret the Title Policy in a maer consistent with Wells Fargo’s legal interpretation of

“Loss,” then Mr. Hansen’s approach to the appraisal will be well taken, and, conversely,sSTGC’

BECF No. 45 at 6
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expert’'sdiminutionin-value appraisavill become of little valuen determining LosNotice

that the difference between one expert’s opinion b&lgble” does not turn on whether he
applied the proper methods of property appraisal buthetherthe Title Policy should be
interpreted according to Wells FargaisSTGC’sview of contractinterpretationThisis an

issue of lawthat does not require this court to determimether each appraiser appropriately
applied the rules of his professiofhis is an issueoncerningvhich party propdy instructed its
expert ornthe law Because STGE first argument is nad proper argument under Rule 702, the

courtrejectsit.

. Ownership Interests

STGC’snext argument suffers from the same flaw as its 8§GCargues that
regardless of which appraisal method that Mr. Hansen applied, he improperly atisairtiexl
top skidift stationsandadjacent sheds are vatadding “fixtures” instead of value-reducing
“encumbrances Determining whether an item on property i€igture” or an“encumbrance”
requires the court to evaluate facts and then apply those facts to the legabdedfreach to
deternine, as a matter of law, whether an item is a “fixture” that adds value to the Il&ndror
“encumbrance” that reduces the land’s vaiee, e.g BV Jordanelle, LLC v. Old Republic Nat'l
Title Ins. Co, 830 F.3d 1195, 1203 (10th Cir. 201Burhamv. HerbertOlbrich GMBH & Co.,
404 F.3d 1249, 1252 (10th Cir. 2005)

In both the hiefs and at oral argument, the court was surprised that neither party could
definitively state who owns the lifitations or the nearby employee and communications sheds.
In other words, there is currently a dispute over whether these iteffisxames” or

“encumbrances” as a matter of lalnce again, if Judge Benson were to determine that some or
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all of these itemsvere “fixtures,” then Mr. Hansen’s appraisal becomes more relesat
STGC's appraisal treating them as “encumbrances” becofigise value.Thus, the usefulness
of each appraiser’s wottk the court turns on a legal determination instead ofh@meliability of
the methods that el@ppraiser used. That is not Rule 702; that is the dtstframary

judgment. Consequently, STGC’s second argument fails under Rule 702.

[I1.  Ridge Top Premium Adjustment

Finally, STGCasserts that Mr. Hanseréstimate®f the ridge togpremium adjustment
are not reliablsimply because Mr. Hansen stated in his deposition that he personally could not
identify any professional articles on the isstfeReer review and publication, however, is only
one of the four nomlspositiveDaubertfactors.Conversely, factors (1) and (4) adopt a more
experiential lenshat recognizethateach expert’'s experience provides the methalaluation
if properly explained This is important here because the principla®af estatealuation
recognize thamarket force drive property values and that enumerating all of the factors that
increase or decrease value in the makehpossible given the differences between the location
and features of land parcels across the United Sttesn the diversity of landndits usesn
the United Stateshe appraisal literatureould not possibly provide axeges oneveryreal
propertyfeature thamayincrease the value of a particular pie¢@roperty. Thus, the
touchstone fowhether a featuref land adds value is whether the appraiser can explain why that
feature is important to the market in which the property is situblie@, Mr. Hansen explained

why property located on a ridge top can obtain higher prices in a market where land is used as

14 ECF No. 45 at 9ECF No. 45-6 at 19
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part of a skiing operation, whiche appraised parcel iEhus, hecourt is not persuaded that a
lack of professional literature describing such adjustment renders Mr. Hatesdgmigues
unreliable; to the contrary, the court finds Mr. Hansen’s testimony is the product blerelia
principles and methodsommonly employed in the real estate fialtl denieSTGCs motion
on those ground®,
ORDER
Based on the foregoing, STGC'’s Motion to Exclude Expert TestifiasyDENIED.
DATED this2nd day of November 2020.
BY THE COURT:

e
~ ___'_,_.—-'_

JARED C. BENNETT
United Statedagistrate Judge

15 Additionally, STGC contends that Mr. Hansen’s opinion isliable for failing toconsider
the value of a longerm lease that may affect the property. To the extent this lease dpphes
appraised property but was not considered in valuing the property, STGC mayfhatfel a
field of crossexamination, but it would not render the entire appraisde§icient that it must be
stricken as entirely unreliable. Therefore, STGC’s argument relating to édondease does
not carry the day under Rule 702.

18 ECF No. 45
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