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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

RANA S,

MEMORANDUM DECISION
AND ORDER OF REMAND

Plaintiff,
V.

ANDREW M. SAUL,

Commissioner of Social Security, Civil Action No. 2:19-cv-00329-DBP

Defendant.

w W W W W W W W W W

Magistrate Judge Dustin B. Pead

I. INTRODUCTION

Pursuat to 28 U.S.C. 8§ 636(c), the parties consented to linieed States
Magistrate Judge Dustin B. Peadnduct all proceedings in this case, including trial,
entry of final judgment, and all post-judgment proceedings.

Plaintiff RanaS 2 (“Plaintiff’) seeks judicial reziew of the Decision [Decisiori)
of the Commissioner of Social Settyr(*Commissioner’or “ Defendarit) denying rer
claims forSupplemental Security Incomerefits (‘(SSI’) under TitleXVI of the Social

Security Act Telefhonic aal argumenbn Plaintif s appeawasheld April 7, 20203

! See DocketNo. 14.

2 pursuant to bestractices adopted in the €iict of Utah ddressng privacy concerns in
certain cases, including Social Security casesCthet will refer to the Plainfti by herfirst
name and last initial on)yor as” Plaintiff”, in this Order.

3 See Docket No. B, Docket No. 26.
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Attorney Andrew Reichardt appeared on behalf of Plaintiff and attorney Jennifer Randal
appeared on behalf of the Commissioner.

Now, dter careful review of the administrative record, the parties’ briefs, oral
argument, and the relevant law, the court concludes thabthect legal standards were
not applied, and the Decision is not supported bytanbal evidenceAccordingly, the
Commissionéss Decision as to the issue identified belowMACATED and
REMANDED with instructions cosistent with this Order.

II. STANDARD OF REVIEW

The scope offeviewis narrow and specific, and the Gbis limited to
determining whethethe Commissiners decision is suppcet by substantial evidence in
the record as a wholand whethethe @rrect legal standards were applfetSubstantial
evidence is such relevant evidemsea reasonable mind migitcept as adequate to
support a conclusior?”

In reviewing the record, the Court may neithezWeigh the evidence [oi
substitute fis] judgment for he Commissionés.”® In turn, where the evidence as a
whole camsupporteither the agency decision or an award of benefits, the agesicy’

dedsion shouldbe affirmed’

4 See Lax v. Astrue, 489 F.3d 1080, 1084 (HOCir. 2007).
51d. (citation omitted).

61d. (citation omittel).

" Ellison v. Qullivan, 929F.2d 534,546 (10 Cir. 1990)
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1. DISCUSSION

A. Background

On September 28015 Plaintiff applied fo a Supplemental Security Income
Benefits undeTitle XVI of the Scial Security Act alleging disality beginningMay 1,
20148 Plaintiff's claim was initiallydeniedon February29, 2016, and upon
reconsideration on May 11, 201 hereaftePlaintiff made a timelyequest'® and an
administrative heamg was held on March 2, 201i8efore Adminstrative Law Judge
(“ALJ") Preston Mitchelin Salt Lake City Utak! Vocational ExperDina J. Galli
appeared antéstified at the hearingndPlaintiff was represged by her current attorney
of record, Andrew Reichardt.

On May 21, 2018the ALJ issued a Decimn denyingPlaintiff benefits'® In doing
so, theDecisionfollowed Scial Secury’s five-step sequential evaltian for
determining disabity.'* As outlined atStepl of the sequential evaluatiahge ALJ found
that Plaintiffhad not engaged in substantial gairafctivity since August 28, 2015,
Plaintiff’s SSI applicatio date'® At St 2 he foundhatduringthe relevant period
Plaintiff had the following severenpairments: degenerative disc diseakthe lumbar

spine, major dessive disordeiand postraumatic stress disger (PTSD)'® At Step 3,

8Tr. 223-233.

9Tr.174-177,183-185.

10Ty, 186-189.

11 Hearing Tarscript at Tr.42-65.

12 Hearing Trasciipt atTr. 60-64, 297.
B3Tr. 24-41.

1420 C.F.R. § 416.920(a)(4).

5T, 29.

161d.
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he did not find thePlaintiff met or equaledhe criteria of any of the impairments listed at
20 C.F.R. pt. 404, subpt. P, app-'1.
Next, he ALJdeterminedhat Plaintiff retaiedthe ResidualFunctional Gpacity
(“RFC):
to perform light work as defined in 20 C.F.R. 416.967(b) except, due
to pain, side effects of medication, and mental impairmergs;ash
have no more #m occasional changes in a routine workirsgiand
can have no more than occasiamaltactwith the public,
co-workers,or sipervisors!®
At Step 4 of the sequential evaluation, the ALJ foRfaintiff had no past relevant
work.'® Finally at Step 5, pursuant to VE testimottye ALJ deteminedthat Plaintiff could
performthreejobs existing in significant numbers in the national econenBroduce Sorter,
CleanefHousekeeping, and Fier---and theeforeconduded that Plaintifivasnot entitled to
benefits?°
Plaintiff gppealed the denial of bengsfito Social Security’s Appeals CoungilThe
Appeals ©@uncildenied reviewrenderingthe ALJ’s Decisiorfinal for purposes ofhis Court’s
review?2
B. Argument
On appeaPlaintiff arguesthe ALJ failed to resolve conflictsetweea the Dictionary of

Occupational Title§*DOT”) and the voational exerts (“VE”) testimony?® Specifically,all

three occuations identified byhe VE and adopted by the ALkquire“Language Level’l

7 Tr. 30-31.

187Tr, 32.

197r, 35.

20Ty, 36.

21Tr. 216-219, 300-302.

22Tr. 1-7; 20 CF.R. 8416.1481.
23 See SSR 004p.



Case 2:19-cv-00329-DBP Document 27 Filed 04/30/20 Page 5 of 8

which includesbasic reding, writing and spaking capabilitieg? Yet, in his Decisionthe ALJ
acknowledged thaPlaintiff wasunable to communicate in Engli$hAs a resultPlaintiff
contendghe ALJ failed taresolveconflicts between thBOT and VE testimonyand renand is
appropriate.

The Commissioner counters, arguitige VEs testimony constitutes substantial evidence in
support of the ALJ’s finding that Plaintiff could do unskilled, light work in the national
econany.?® Further,it was appropriate for the ALJ to conswith the VE regarding claimang’
RFC limitations” and in doing sothe ALJpropely inquired about conflicts and providad
opportunityfor Plaintiff to crossexamine the expeff Therefore, no erraexists and the
Commission€s decision should be affirmed.

C. Social Security Ruling 00-4p

The purpos of Scial Security Ruling 00-4p 8SR or “Ruling”) is to clarifyrelevant
“standards for these of vocatinal expert§VES) who provide evidence at heags before

administrative law judge@\LJs), . . . in the evaluation of disabilityaims”2° Because

24 See DOT job description Section 323.687-0fbuse cleaer); Sction 369.687-018
(folder); Sectio 529.687-186 (Sorter, agricultural produce).

25 Tr. 35 (‘claimant is not able to communicateEnglish, and is considetén the same
way as an individual who is illiterate in English.8ge 20 C.F.R. § 416.964.

26 Tr, 36-37.

27 SSR 8314; 1983 WL 31254, at *4eealso 20 CF.R.§ 416.966(e) (use of vocational
experts).

28Tr. 64; see Glassv. Shalala, 43 F.3d 1392, 139@.0" Cir. 1994) (declining to remand
for furtherexamination of vocational exgewhere the claimatd counsel said head no
objectons to the exper testimony and nothing further for the ALJ

29 SSR 064p: Use of Vocational Expert andodationalSpecialist Evidence and Other
Rdiable Occupationalnformation in Disability decigins;see 2000 SSR LEXIS 8.
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neither the DOT noVE testmony “automaticdly trumps,” the Rulingequires theALJ to: (1)
ask the VE ifthe evidence providedtdnflicts with information provided in #a DOT’; and @) if
there isconflict, obtain a reasonable explanatidor the variance® Specifically, whee
testimonyby the VEis inconsistent with information in the DOWhe ALJ"must resolvethe]
conflict before relyig onthe VE [] evidence to support a determination orisiea that the
individual is or is not disabled®® Further, the ALJ must explain how the conflict was resolved
“irrespectiveof how the conflict waglentified? 32

D. Analysis

The paiesagree that the ALJ hasduty to identify anadbtain a reasonable@anation for
conflicts betwer VE testmony and the DOTF? But herePlairtiff argueshe ALJ improperly
passedis affirmativeduty tothe VE when he preemptively asédher to addressonflicts in
advance of hetestimony stating:

ALJ: And do you understand if you give us an opinion which conflicts with the
information in theDictionary of Occupational Titles that you need to
affirmatively advise us of that conflict and the basis or bases for your opinion?

VE: Yes, | inderstand?

Plaintiff's arguments one of timing and burden andj balance, the Court agreasncluding
remands appropriate.

SSR 0&4p clarifiestheadjudicators duty to fully develop the record asthtes it is'the

adjudicator [who] hasan affirmative regonsibility to ask about any possible confliét.in

3014d.

3.

321d.

3d.

34 Hearing Transcripat 6162.

35 SSR00-4p 2000 SSR LEXIS §emphasis added).
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doing so, the Rulinglpces arfaffirmative respasibility” on the ALJ to inquie anddetermine
“if the evidence he or sHws provided conflicts with iformaion provided in the DOT3® Here,
prior to obtaining testimonythe ALJtransferrechis affirmative duty to develop the record and
inquire about possibleonflictsontothe VE For the reasons discussed, the court concludes it
wasin error to do so as the ALJ did not satisfy his obligation to iegioutand clarifyany
inconsistencies betweafE testimony andhe DOT?’

It is unclear thaturther inquiry by the ALWill alter theconclusionlndeed the DOT
lists the maximum requirementsany joblisted not the minimum, and is possible that the
jobs identified could be performed by an individual daab communicate in the English
language®® That saidthe Ruling is designed toctarif[y] our standardsandbring consistency to
the ALJ’s consideratiorof vocational expert téisnony 3° At Step 5 it is the Commissionewho
bears he burden of provinthata*“claimanthas the residual functional capacity toailber work

that exists in the national econonf{f.And, to rule otherwise woultklieve the ALJ ohis

.

37 See Sdav. SSA, 349 F. Supp. 3d 1149, 1162 (Dist. N.M. 2018) (legabrwhere ALJ
“conspicuouslyneglectetito ask VE about a adlict with information provided in the DOT.).

38 SSR 0&4p (“[tihe DOT lists themaximum requirements of occupations as generally
performed not therange of requirements of a particular job as it is performed in specific
settings:); see Priel v. Astrue, 2010 U.S. Dist. LEXIS 3351, *1QV.D.N.Y. 2010)(because the
positionsidentifiedby the VE"state maximunfiteracy requiremenisioes not mean that such
literacy requirements are essential and requisite iryéek underthe categar.”).

39d.

40 Talbot v. Heckler, 814 F.2d 1456, 146A.(" Cir. 1987%.
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respnsbility “to thoroughly develop the vocational evidence” by impropehifting the burden

ontothePlaintiff.*1

[V.CONCLUSION

For the reasons set forth abottee Decision of the ALJ is VACATED anthe
matteris REMANDED for the narrow pyoseof degermining whether aractual conflict exists
between the VEs testimony and the DOdnd if sowhethersuchconflict would result in

an erosion of the available job base.

DATED this 30" dayof April 2020.

47

DUSTIN B,
United States Magtrate Jdge

41 Haddock v Apfel, 196 F.3d 1084, 1090 (TCCir. 1999) see also Thompson v. Sullivan,
987 F.2d 1482, 1491 (TCCir. 1993) (it is not [the claimans] buden to prove that he cannot
work at any level lowerhan his past relevant work; it is tfegencys] burden to prove that he

can).
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