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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

CELIA LOPEZ DE GUILLEN
MEMORANDUM DECISION &
Plaintiff, ORDER

VS.
CaseNo. 2: 19cv-00343DBP
ANDREW M. SAUL,
Commissioner of Social Security, Magistrate JudgeDustin B. Pead

Defendant.

Plaintiff Celia Lope De Guillen(*Plaintiff”) mations this court pursuant to Federal Rule
of Civil Procedure 59(e) totar or amend itMemorandum Decision and Judgment entered on
March 5, 2020. (ECF No. 26.) Whethergient or deny a motionoi reconsideratiominder Rule
59(e) is committed to the court’s discreti@ee Phelps v. Hamiltof22 F.3d 1309, 1324.0"

Cir. 1997). As set forth below, the Court exercises its discretion and DENIES Dsafenda
Motion.

STANDARD OF REVIEW

Rule 59e) provides both the parties and the Court with an opportunity to reconsider a
judgment. Fed. R. Civ. P. 59(dhe Rule'was adopted ttmak]e] clear that the district court
possesses the powar rectify its own mistakes in the ped immediately following tle enty of

judgment. White v. New Hampshire Dept. of HmpmentSec.455 U.S 445, 450 (1982)

LIt is within the discretion of the movant to file a reply memorandum. Here tiflhis not
done sand the timavithin which to file a reply memoranduhas expired. DUCivVR 7-B}(B).
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(footnote omittedl The Tenth Circuit recognizes certain grounds for granting a Rule 59(e)
motion. Specifically, anovant musshow: (1) an intervening change in the controlling law; (2)
new evidence previously unavailable; or (3) the need to correct clear error ortprnevefest
injustice.SeeServantof Paraclete v. Doef04 F.3d 1005, 1012 (f'aCir. 2000) Brumark

Corp. v. Smon Resources Corpb7 F.3d 941, 948 (10Cir. 1995). Under these standards,
motion is appropriate onlywhere the court has misapprehended the facts, dgpasition, or
the controlling law.”Servants204 F.3d at 101, Xee alsdBao Ge v. Li Pen@01 F. Supp 2d. 14,
26 (D.D.C. 2001) (quotations and citation omitted) (59(e) motion granted “only if the moving
party can present new factsabear erors of law that compel a change in the caystior

ruling.”)).

A Rule 59(e)motion ma not simply“[revisit], albeit in somewhat different forms, the
same issues already addressed asmidsed by the couttVan Skiver v. United State852 F.2d
1241, 1243 (10 Cir. 1991).As a result, ourts routinely denguchmotions where the movant
“rehashes old gumerts, attempts to rargue an issue moreiguasively that the court has
already addressl,or where a movant tries take the proverbial second bite at the afiple.
Chidester v. Astre, 2010 U.S. Dist. LEXIS 41618 * (. Utah2010) €iting National M¢al
Finishing Co., Inc. v. Barclays American/Commercial 11899 F.2d 119, 123 f41Cir. 1999)
(citing cases for the proposition that Rule 59(e) motions are routinely rejected wheravdrg m
“was rehasing old argumentsli@ady rejected by the trial cdd); Sault Ste Marie Tribe of
Chippewa Indians v. Englet46 F.3d 367, 374 {6Cir. 1998) (“A motion under Rule 59(e) is
not an opportunity to rargue a cas®; Backlund v. Barnhart778 F.2d 1386, 1388{ir.

1985) (upholding denial of Rei159(e)motion where motion “presented no arguments that had

not already been rais&}).



DISCUSSION

In herOpening Brief on appeal (“Opening BriefPlaintiff argwed (1) substantial
evidence did notupport the AdministratieLaw Judges (‘AL J”) residual functionalcapacity
(“RFC”) for “unlimited physical manipulative capacignd standing for six or eight hou(g)
the ALJ should have given greater weight to treating iplays Dr. Slacks opinion rather than
medical expearDr. Ostrows opinion;(3) Plainiff did not have the standing or manipulative
capacity to handle her past job as she previously pneiit; and4) the descriptionof her
pag work was inaccurate. (ECF No. 17.) Upon reviBgintiff's Motion to Alter Judgment
sds forthnearlyidentical argumentsThus,while claiming that the Coutommitted a
“manifest error of layw Plaintiff simply revidts issues previously addressed dizinised as
part of the Court’s March 5, 2020, Memorandum Decision and OrbBexc{siori). (ECF No.
24.)

l. Plaintiff Has Not Show A Misapprehensiorof Factsor Clear Error of Law.

Plaintiff's 59(e) moton assertthe Court misapprehended her positiorthoa
“effect on the hearindecisions evaluatiorof RFC and past relevant wdrknd erred when it
did not ‘re-contact the treatmphysician nor adequately explain the weight giverSlad.”
(ECF No. 26 at 2, 5Yet, & stated above |&ntiff madeidentical argumeistin her Opening
Brief and it isinappropriatdor this courtto revisit thoseclaims Nonethelessvenconsidering
the sibstance of Plaintiff’'s argument, the CosDecisionaddressed thieeatment of medical
opinions and properly concluded thila¢ ALJs decision wasupported by substantial
evidenceln doing so, the Court noted thtae physicabxaminatiorfindings did not support

Plaintiff's inability to use her hands and leseandhereforeit was appropriate for the ALJ to



give great weight to Dr. @®w's opinion that Plaintiffcould perform light work without
manipulative limiations. (d. at 5-6.) The Court further explained that it wasasonabléor the
ALJ to give little weight to Dr. Slack opinion becausthe limitations she opined were related
to the Plaintiff s breast cancer treatmenid.(at 7.)

Next, Plaintiff argueghat the ALJ should havee-contacted hetreatingphysician.
(ECF No. 26 at §.While thisspecificargument was not previoudigised a Rule59(e) motion
is notanappropriate vehicléor “advanging] new arguments or supporting factsigfhwere
otherwise availalel for pregntation when the original summary judgment motion wasdatief
Van Skiver952 F.2d at 1243ee also Brown v. Presbyterian Healthcare Seil,F.3d
1324, 1332 (10 Cir. 1996),cert. denied520 U.S 1181 (1997) (Rule §8) does not permit
losing party to present new legal theories or facts that could have besthearlie)). Thus
becausehis “new’ argumentvaspreviously avdable, the Court should not consider
Plaintiff's claim.That saideven examining the meripgoves unpersuasiasan ALJ is only
required to resontact a treating physiciavhere the evidence presented is insufficient for a
determination of disabilitySee20 C.F.R. § 404.1520Qd). In this case, thevidence
sufficiently demonstrated that Plaintiff exhibited fglip strength and the ALJ was not require
to recontact Plaintiff s reating physician.

For these reasong®)laintiff fails toestabish a misappreénsion of facts or clear error of

law in support otherpendingmotion



Il. The ALJ’s Finding That Plaintiff Could Perform Past Relevant Work Is
Supported By Substantial Evidence.

Next, Plainiff arguesthe Court misapprehended her analysis of past relevant
work and made clear errors of law. (ECF No. 26.) Agalaintiff raisedidentical argumerst in
her Opeing Briefandthe issues arenot appropriatly raised hereHowever, even examining
the merits othe argumentghe ALJ reasonably relieonvocational expertestinony
explaining that Plaintifberformed her s job as gpackage/handler in the light range of
exertion, althougtthe Dictionary of Occupational Titles[OT”) classified it as a edium
job. (Tr. 300.) Indeed,He vocational expert testified thahgpotheticaindividual with the
same RFC as Plaifftcould perform her past job as she actually performed it. (Tr. 3R0-01
See20 C.F.R. 8404.1560(b)(2) (a vocatmmxpert may offer relevant evidence concerning the
demands of the claimard past relevant work as actugligrformed, and may testify in
response to a hypothetical question about whether a person with the clailnatdtions can
meet thedemand of the claimarst past relevant wojk

Finally, Plaintiff contendghatbecause she alleges an xplained conflict with the
DOT, theCourt should look to “other sourcestidh as O*NET when evaluating her past
relevant workWhile Plaintiff did not raise this argument in her Opening Biitg§ not
appropriate, under Rai59(e),to advance new argumernr supporting facts that were
previouslyavailable See Vargkiver,952 F.2dat 1243 see Bown, 101 F.3d at 1332. And,
even thougiPlaintiff’s newl advanced argumengésenot properly raisedhe meritgprove
unpersuasive since agency regulations identify the B€aTsource of reliable job information
for determinng disdility claims andconfirmthe DOT s suitability for administrative notice.

See20 C.F.R. §§ 404.1566(d); 404.1569aci@bSecurityRuling (“SSR') 00-4p, 2000 WL

5



1898704, at *2 (fijn making disability determmations, we rely primarily on the DOT
(including its companion publication the [8eted Characteristics of Occupations, or SCO])
for information about theequirement®f work in the national economy.’Furthemore the
agency does not regnizedO*NET or the Bureau of Labor Stadticsas authoritative sources
on par with the DOT and they have mneplaced the DOT for Social ity purposeg.As a
result, the ALXfinding that Plaintiff court perform past relevant work was supported by
substantial evidence.

CONCLUSION

In sum, the court does not fildaintiff' s aguments persuag and Plaintiff fails to
meet her burden under Rule 59(e). Accordingly, for the reasatesi she Court DENIES

Plaintiff’s Motion to Alter or Amend Judgment. (ECF No. 26

DATED this 27" day ofApril, 2020. - /

DUSTIN B/PEAD
United States Magisdte Judge

22 See Occupational Information Development Advisory Panel, Finding Reportziéwé
the National Academy of Sciences Repolatabased Br A Changing Economy: Review OfelTh
Occupational Information Nevork (O*NET)at 8 (June 20, 2018).



