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IN THE UNITED STATES DISTRICT CORT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

TRAVIS CRACRAFT,

Plaintiff, ORDER

AND
MEMORANDUM DECISION
VS.

Case No. 2:19-cv-397-TC

UTAH VALLEY UNIVERSITY, and JARED
LESSER d/b/a JL HOME DESIGN,

Defendants.

Pro se plaintiff Travis Cracraft has filedit against Defendants Utah Valley University
(UVU) and Jared Lesser dba JL Home Desigaserting that he is entitled to relief under the
federal civil RICO statuté. UVU filed a motion to dismiss the complaint, raising a statute of
limitations defense and challenging the sufficiency of Mr. Cracraft'sipigaunder Rule 9(b) of
the Federal Rules of Civil Procedure. Mra€naft, in an attempt to remedy shortcomings

identified by UVU, filed a motion to amend his complaint.

1 Mr. Lesser does not have any motions before the court.

2 The Racketeer Influenced and Corrupt Orgaitona Act (RICO) is codified at 18 U.S.C.S

88 1961-68 (2020).

3 The court has determined that oral argumemild/not assist the cousp the court is making
its decision on the briefs. But the court widit consider Mr. Cracrtéi$ “Reply Memorandum
Supporting Plaintiff's Motion téAmend Complaint” (ECF No. 42) because he filed the brief
thirty days late. A party may néite a brief outside the timallowed by the rules unless he has
permission from the court or a stipulation fréme opposing party agreeing to extension of the
deadline._See Local Rule DUCIVR 7-1(B)@®). Mr. Cracraft had neither.
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The court finds that Mr. Cracraft's RICQaain, as pled, is veed by the statute of
limitations. Moreover, the allegations in thastixg and proposed complaints do not satisfy the
heightened pleading standards required fov RICO claim. Because allowing Mr. Cracraft
to file the proposed amendment would be futike, court grants UVU’s Motion to Dismiss and
denies Mr. Cracraft's Mabin for Leave to Amend.

PROCEDURAL BACKGROUND

On February 22, 2019, Mr. Cracratft filed a sepatawsuit in this court against UVU and

Mr. Lesser. (See Compl. in Cracraft v. UV2]19-cv-124-TC (D. Utah), ECF No. 1.) He

alleged the same civil RICO claim he asserts here. After UVU filed a motion to dismiss the
complaint in that case, Mr. Cracraft voluntamgmissed UVU without prejudice on April 12,

2019. (See Notice of Voluntary Dismissal ilm@raft v. UVU, 2:19-cv-124-TC (D. Utah), ECF

No. 8.) Mr. Lesser also was later dissed without prejudice. (See May 30, 2019 Order
(granting Mr. Cracraft's request dismiss remaining claimegainst Jared Lesser without

prejudice) in Cracraft. UVU, 2:19-cv-124-TC (D. Utah), ECF No. 17.)

On June 7, 2019, Mr. Cracratft filed this sagfainst UVU and Mr. Lesser. His civil
RICO claim is based on the vesgme events alleged in his Radory 2019 lawsuit. Mr. Cracraft
did not immediately serve the Defendants. In falchost a year after he initiated this action, and
in response to the court’'s Order to Show Cdhssatening dismissal, he finally served the
Defendants. He then amended his compksnmf right. UVU responded with the motion to
dismiss at issue in this order. Faced witbtaer request for dismidsdr. Cracraft proposes a

fourth version of his complaihithe “Proposed Amended Complaint”).

4 See Compl. in 2:19-cv-124-TC (D. Utah);i8pl. (ECF No. 1); Am. Compl. (ECF No. 20);
Proposed Am. Compl. (ECF No. 26-1).



FACTUAL ALLEGATIONS®

The Algorithm and Patents

Mr. Cracraft was a computer science mabUVU from approximately 2003 to 2012.
According to Mr. Cracraft, the ents leading to this suit began in the Spring of 2003, when he
took a class at UVU and described an algorithimsranswer to a quiz @stion. The instructor
“indicated that while novel, the algorithmdao value because of its shortcomings|.]”
(Proposed Am. Compl. 1 2, ECF No. 26-1.) Mra€@aft then asserts that “[a]n algorithm that

functions nearly identical to ¢halgorithm [he wrote in his answto the 2003 quiz] was patented

in South Korea a few months latelld. 4 (emphasis added).)

He does not expressly allege who received piatent. But hipleading suggest that
Samsung obtained the patent in South Korea glirchasing the algorithm from UVU. He
alleges “that after reasonable discovery and iyaison it will be showrthat between” the date
he took the quiz and the date the patent wsiseid in South Korea, “UVU entered into an
agreement in which they sold, licensed, dreoivise conveyed intellectual property developed
by [him] to Samsung][.]’ (Id. §5.) And in suppdvtr. Cracraft alleges thdhe class instructor
“listed some deficiencies of the algorithm” wheaviewing Mr. Cracrafts answer, and “at least
one [of those deficiencies] is stated in the patefit. 1 2.) This degation suggests that the
UVU instructor had a hand in drafting tBeuth Korea patent application.

In 2008, the algorithm patented in South Konees patented in United States Patent No.

7,437,054 (the ‘054 Patent). He does not diregitBge that the ‘054 patent was issued to

5> Because Mr. Cracraft's Proposed Amended@iaint must be evaluated under the same
standard of review governing the First Amesid@mplaint challenged by UVU, this section
takes the allegations from the Proposed AmendedpGont. That standard of review requires
the court to treat the well-plead&ttual allegations as true for pases of this order._Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 555 (2007).
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Samsung, UVU, or any of their representatives hmitllegations suggethat conclusion.
Alleged Bribe

According to Mr. Cracratft, after UVU stoleshalgorithm, UVU attempted to bribe him to
stop criticizing UVU with comments that coutdirt UVU’s accreditation. The attempted bribe
consisted of inflation of his gde to an A- on a substandarg@ahe wrote for class. (See
Proposed Am. Compl. T 7 (alleging that he ekl that [he] owed the school a favor for
improving [his] grade, which was an attempteitbér’).) He does not specify the date this
attempted bribe occurred.

Questions, Sear ches and Relinquishment of | ntellectual Property

In 2006, UVU issued a survey about emphant, to which Mr. Cracraft responded.
UVU asked where he worked, whether higpéoger would own intellectual property he
developed, and if so, what that property vablé. Mr. Cracraft rg@nded to the survey by
discussing his employment with Defendant ddresser (which is described below).

Also in 2006, Mr. Cracraft and other statlewere searched by UVU campus police on
their way into the classroom for “ENGL 2020'f{termediate Technical Writing for Scientists
and Engineers”). Although all students in the £lasre searched as they entered the classroom,
Mr. Cracraft was the only one who was asked to take off his shoes. In contrast, students in other
classes down the corridor were not searcsethey entered ¢ir classrooms.

After he and his classmates had settledatdss, the instructaequired the students to
sign an agreement relinquishing intellectual property rights to work they submitted as part of
their classwork. (1d. 1 14.) Thestructor said that unless teident signed the document, he
would not be able to pass the class. And bezdiilhis happened dumnthe first lecture after

the deadline to transfer orafr classes,” Mr. Cracraft suggestat the timing of the demand



coerced the students into signing. (Id.) Addisély, the demand itself was coercive because a
passing grade in “ENGL 2020” was a graduation requirement.

He and his classmates speculated that capplicee searched the students in order to
“prevent the [instructor’'s] demand for intellectpabperty from being recorded.” (Id.) He then
alleges that “[s]pecificity laout this event will be addexdter reasonabldiscovery and
investigation.” (Id.)

UVU made the same demand of students in onMersions of the course. Mr. Cracraft
was one of those students. “In subsequent omkngions of the coursduring the first session
after the drop/transfer deadlirewindow would appear informing [him] that if [he] were to
continue, everything that [he] submitted wouldtthe property of the school.”_(Id. § 15.) “The
only available option was to click ‘OK.™ _(ld.)

In Spring 2011, UVU again asked Mr. Cracrafteétinquish intellectual property rights
to anything created during his ENGL 2020 cla@d. 11 16-17.) Students were “asked to leave
all of their belongings except for paper and a pepencil, including thir shoes, on the opposite
end of the classroom.”_(Id.  16.) Mr. Cracraft and his classmates again speculated that the
requirements were imposed “to preventdieenand for intellectual property from being
recorded.” (Id.) To support that admittedlyesplative explanation for the instructor’s actions,
Mr. Cracraft says “[s]pecificity of this evewill be added after esonable discovery and
investigation.” (Id.)

Mr. Cracraft characterizes UVU’s demandsnfr ENGL 2020 students as “a pattern of
intellectual property theft by extioon[.]” (Id. § 18.) In a catch-all allegation, Mr. Cracraft
asserts that:

[a]fter reasonable discovery and intrgation, it will be shown that UVU injured
others in a similar manner as it did fneferring to UVU'’s alleged theft of his



intellectual property]. Itis most likglthat other instances similar to [UVU's

alleged agreement with Samsung] adscurred around 2006. The information
obtained will fulfill the pattern and specification requirements necessary to satisfy
the conditions of a RICO claim.

(Id. 1 30 (emphasis added).)

I nteractionswith Jared L esser of JL Home Design

From 2004 to 2007, Mr. Cracraft was empldysy Jared Lesser through JL Home
Design. Mr. Cracraft drew house plans for Messer. In 2006, Mi.esser required Mr.
Cracraft to sign over any intelle@l property he may have credtfor JL Home Design (Mr.
Cracraft understood that propertytt® drawings) during his time as amployee, or at least that
is what Mr. Lesser safl.Mr. Lesser also required the agmeent to be “back-dated to ‘anytime
in 2002.” (Id. 1 8.)

Mr. Cracraft says that “[a]fter reasonabdiscovery and investigation, it will be shown
that Mr. Lesser” (1) fraudulently representeckither UVU or Samsung that he owned the
intellectual property rights to ¢halgorithm, and (2) entered irao agreement with either UVU
or Samsung in which he sold, licensed, or otlewonveyed those rights. (Id. § 10.) He does
not say when that occurred.

Mr. Cracraft implies that Mr. Lesser intendedand did) surregibusly use the back-
dated agreement to misrepresent his ownetshgither UVU or Samsung. He also concludes
that Mr. Lesser received money from the tratisa because Mr. Lesser told Mr. Cracraft in
2007 that he had purchased a house for cash.

Mr. Cracraft does not explain how Mresser—who was not involved with Mr.

Cracraft’'s education at UVU amtho employed Mr. Cracraft from 2004 to 2007—learned of the

6 Around that time, UVU issued the surveysissed above) askimadpout employment and
intellectual property rights. MECracraft, when asked about tlypée of intellectual property he
created at his job with Mr. Lesser, he respondeiings Only.” (Proposed Am. Compl. 1 9.)
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2003 algorithm, understood its value, knew aboumstag’s or UVU's interest in the algorithm,
and sold it to UVU or Samsung. If Mr. Cracrafalleging that Mr. Lesser was involved with
the transfer of rights that westolen in 2003, the timing is puzry (Mr. Cracraft did not begin
working for Mr. Lesser until 2004). If Mr. Cracraftafieging that Mr. Lesser was involved with
the transfer of rights that wepatented in 2008, that is alpazzling given his allegation that
Samsung received the algorithm in 2003.

M eeting with Daniel Van Woerkom

In March 2012, as Mr. Cracraft neared graduation, he received an email from Daniel Van
Woerkom. The email address came fromehmil server called “legal.uvu.edu.” Mr. Van
Woerkom misrepresented that he was an attoah#ye Utah Attorney General's Office and told
Mr. Cracraft that he had to attend a meetingviarch 9, 2012. He was told come alone.

Mr. Cracraft followed the instructions. Heet with Mr. Van Woerkom in a “dimly lit
room” and was told that “UVU wouldn’t graduattudents who believetiat the school had
done anything illegal.” (1d. 1 21.)At that point, Mr. Cracraft “waked to believe that if [he]
didn’t sign something [he] couldn’t read in that dimly lit room, right then, that [he] wouldn’t be
able to graduate.”_(1d.)

Mr. Cracraft signed the document even thouglkdwdd not read it. Although he did not
read the document and does not have a copiylté alleges that, “[a]fter reasonable
investigation and discovery, this document willfbend to be an affidavit that” was backdated
to March 9, 2002, and took the form of an@dftit described in the federal regulations

governing patent applications. (See idtirffjg patent regulations at 37 C.F.R. 8§ 1.131,

" Section 1.131 is titled “Affidaivor declaration of prior inveion or to disqualify commonly
owned patent or published applica as prior art.” It sayghat “[w]hen any claim of an
application or a patent under re@xination is rejected, the inventof the subject matter of the
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1.132).) He does not indicate when he realizezidbcument must have been an affidavit and
he does not explain how, havingver seen the document, he plausibly suspects it was a
backdated affidavit conforming to specific requients laid out in thpatent regulations.

He asserts that Mr. Van Woerkom'’s veiled #ir® block graduatioi he did not sign
the document was extortion. He admits tatVVan Woerkom was not associated with UVU
(id. T 27), but he does suggest a conspifacy.

On April 6, 2016, approximately four yearseafthe meeting, Mr. Cracraft emailed the
UVU General Counsel’s Office, asking about theeting he had with Mr. Van Woerkom and
the document he signed. The next day, Wékponded that Mr. Van Woerkom was not a
representative of UVU and that UVU had no knowledfjthe meeting or the document. Later,
in an April 25, 2016 e-mail, UVU further nesnded that “Daniel Van Woerkom has never
worked for the Attorney General’'s Office orfoVU, nor has he had any connection with UVU
— especially not as a legal repentative or handling any ldgaatters for UVU.” (Id. T 26.)

Despite UVU's response that Mr. Van Woerkaras not associated with UVU in any
way, and despite Mr. Cracraftglmission that “Mr. Van Woerkom. didn’t work for or with

UVU or the Attorney General” (I1d. § 27), he assé¢hat UVU or the Utah Attorney General’'s

rejected claim, the owner of the patent umgexamination, or the party qualified under § 1.42
or § 1.46, may submit an appropriate oath oratation to establismvention of the subject
matter of the rejected claim prior to the effective date of the reference or activity on which the
rejection is based.37 C.F.R. § 1.131(a).

8 Section 1.132 is titled “Affidavits or decldi@ns traversing rejections or objections.” The
regulation provides that “[w]hen grclaim of an application or gatent under reexamination is
rejected or objected to, any evidence submittddatcerse the rejection or objection on a basis
not otherwise provided for must be by way ofcath or declarationnder this section.” 37
C.F.R. §1.132.

° He also alleges that Mr. Van WoerkomdaMr. Lesser, who is accused of stealing the
algorithm, are linked because Mr. Van Woerkomldghl research for Mr. Lesser. But he does
not allege that Mr. Van Woerkds contact with MrLesser concerned UVU, Mr. Cracratft, or
the algorithm.



office “must have intentionally given Mr. VidlWoerkom ... an email account ... for the purpose
of committing wire fraud to lure [him] to a meeting where [Mr. Van Woerkom] would use the
color of authority loaned to hitmy his email address ... to extort a signature from [him].” (Id.)
He does not explain how he reaches that conclusion.

According to Mr. Cracraft, the meeting “nmly demonstrate[s] knowledge of guilt, but
that even ‘9 years after thegalithm was described’ they wesgll endeavoring to hide [the
theft] from [him].” (Id.)

ANALYSIS

Mr. Cracraft claims that UVU violated tloevil RICO statute thwugh the predicate acts
of intellectual property theft, Hrery, extortion, and wire fraud. UVU asserts that Mr.
Cracraft's RICO claim is barred by the four-ystatute of limitationsrad that allegations in
both the existing and proposed cdaipts do not state a cause ofiac or satisfy the heightened
pleading standard governing RICO actions.

A. Standard of Review

Rule 12(b)(6) of the Federal Rules of LRrocedure requires a court to dismiss a
complaint when it fails to “state a claim uponiarrelief may be grante” When reviewing a
complaint, the court must take all well-pleadactual allegations asue, only looking within

the four corners of the complaitit.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). But

10 As UVU points out, Mr. Cracré First Amended Complainald have been construed to
articulate other claims (such as a patent-relak&d or a state law claim of extortion) in

addition to a civil RICO claim. But given the nest@ersion of his complaint, it is clear he is
only bringing a RICO claim.

1n reviewing a motion to dismiss, the courhgeally must rely on the facts alleged in the
complaint. But in certain circumstances, itynadso rely on documents adopted by reference in
the complaint, documents attached to the complairfgcts that may be judicially noticed. See
Fed. R. Civ. P. 10(c); Tellabs, Inc. v. Makesues & Rights, Ltd., 551 U.S. 308, 322-23 (2007).
For instance, the court may tgkelicial notice of acourt docket and filings. See St. Louis
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“the tenet that a court must accept as truefdte allegations contained in a complaint is

inapplicable to legal conclusions.” Ashftre. Igbal, 556 U.S. 662, 678 (2009). The factual

allegations must “state a claim to relief thaplgusible on its face.” Twombly, 550 U.S. at 547.
“A claim has facial plausibility when the plaiffitpleads factual conterthat allows a court to
draw the reasonable inference tttat defendant is liable foréhmisconduct alleged.” _Igbal, 556
U.S. at 678.

But because Mr. Cracraft alleges a civil RICK&@im, the Rule 9(b) heightened pleading

standard applies. Farlow Peat, Marwick, Mitbell & Co., 956 F.2d 982, 989 (10th Cir. 1992).

“Under Rule 9(b), plaintiffs must sufficientBllege each element of a RICO violation and its
predicate acts of racketeeringthwparticularity, a requirementgtified by the ‘threat of treble

damages and injury to reputation.”_Id. at 9§8oting_ Cayman Exploration Corp. v. United Gas

Pipe Line Co., 873 F.2d 1357, 1362 (10th Cir. 1989)).

On a motion to dismiss, a pro se litigarlsadings are liberally construed. Casanova v.
Ulibarri, 595 F.3d 1120, 1125 (10thrC2010). However, this ldral construction does not
“relieve a pro se plaintiff of his burden to pees sufficient facts to state a legally cognizable

claim, nor will the court act as his advocatel anake his arguments for him.” Tatten v. City &

Cty. of Denver, 730 F. App’x 620, 624 (10th (3018), cert. denied suilmm. Tatten v. City &

Cty. of Denver, Colo., No. 18-595, 2019 WL 113177 (U.S. Jan. 7, 2019). Fuphmse'status
does not excuse the obligationasfy litigant to complywith the fundamentalequirements” of

the Federal Rules of Civil Procedure in compgs proper complaint._Ogden v. San Juan Cty.,

Baptist Temple, Inc. v. FDIC, 605 F.2d 1169, 1172{X0ir. 1979) (“[I]t has been held that
federal courts, in appropriate circumstances, takg notice of proceedings in other courts, both
within and without the federaliflicial system, ifhiose proceedings have a direct relation to
matters at issue.”). Here, the court may conditeidocket of the previous lawsuit Mr. Cracraft
filed and the patents.
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32 F.3d 452, 455 (10th Cir. 1994).

As for the standard for granting permissioratoend a complaint, it is lenient. “The court
should freely give leave [to amend] when jusBoerequires.” Fed. R. Civ. P. 15(a)(2). “The
purpose of [Rule 15] is to prale litigants ‘the maximum oppimity for each claim to be

decided on its merits rather than on procednicdties.” Minter v. Prime Equip. Co., 451 F.3d

1196, 1204 (10th Cir. 2006) (quoting HardinManitowoc-Forsythe Corp., 691 F.2d 449, 456

(10th Cir. 1982)).

But denying leave to amendjisstified if the amendment wadibe futile. _Berneike v.

CitiMortgage, Inc., 708 F.3d 1141, 1151 (10th @DB13); Castleglen, Inc. v. Resolution Trust

Corp., 984 F.2d 1571, 1585 (10th Cir. 1993) (cifimman v. Davis, 371 U.S. 178, 182 (1962);

Childers v. Indep. Sch. Dist. No. 1 of Bry&ty., 676 F.2d 1338, 1343 (10th Cir.1982)). To

determine whether it would betike to allow Mr. Cracraft toife his proposed second amended
complaint, the court applies the Rule 12(bH6Y Rule 9(b) standasdjoverning motions to

dismiss. _Anderson v. Suiters, 499 F.3d 1228, 1238 (10th Cir. 2007) (applying Rule 12(b)(6)

standard to determine whetheoposed amendment would be futile).

B. Civil RICO Claim

RICO “provides a private right of actionf@deral court for indiduals injured in their

business or property through fraueld conduct.”_Robert L. Kroenlein Trust v. Kirchhefer, 764
F.3d 1268, 1275 (10th Cir. 2014). RICO prohibitsriducting an enterprise’s affairs through a

pattern of racketeering activity.” Klehr v. A.O. Smith Corp., 521 U.S. 179, 183 (1997) (citing 18

U.S.C. §1962).
To state a civil RICO cause of action, a ptdf must allege “(1) conduct (2) of an

enterprise (3) through afpern (4) of racketeang activity.” Sedima, S.P.R.L. v. Imrex Co., 473
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U.S. 479, 496 (1985). “Racketeeg activity’ is defined in 1&.S.C. 8 1961(1)(B) as any act
which is indictable under federal law.... These ulyileg acts are referretd as predicate acts,
because they form the basis for liability under RICQO.” Tal v. Hogan, 453 F.3d 1244, 1261 (10th
Cir. 2006) (internal cite and quadton marks omitted). A plaiiff must allege at least two

predicate acts. Klehr, 521 U.S. at 183.

1. Statute of Limitations

UVU asserts that Mr. Cracraft’s claimbarred by RICO’s statute of limitatioh$.The

statute of limitations for a civil RICO claim four years._Rotella v. Wood, 528 U.S. 549, 552

(2000).

In general, a limitations period begins to accrue “when the injury occurs, even if
undiscovered.”_Kroenlein, 764 F.3d at 1275. Butome circumstances, this “injury-
occurrence” rule is supplanted by a narrow exceptederred to as the “injury-discovery rule,”
which applies where the injury was not immeegtclear (for instance, when it was fraudulently
concealed by the defendant). Rotella, 528 U.S. at 555-56.

The United States Supreme Court has nobésked an accrual rule for RICO. In
Rotella, it addressed the issue, but the Coumlfeily refused to ‘settle upon a final rule,’
because the merits of the injurgenrrence rule had not been adeglyapresented to the Court.”

Kroenlein, 764 F.3d at 1276.

12 An assertion by a defendant that plaintiff's siaiare time-barred is an affirmative defense.
But “when the dates given in the complaintk@&lear that the right sued upon has been
extinguished,” then a statute of limitations detengy be resolved on a Rule 12(b)(6) motion to
dismiss. _Aldrich v. McCulloch Props.,dn 627 F.2d 1036, 1041 n.4 (10th Cir. 1980). Mr.
Cracraft alleges specifitates in his Proposed Amended Corrlaso the court will address
UVU'’s statute-of-limitations defense.
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After Rotella was decided, the Tenth Citcadldressed the ¢hRICO statute-of-

limitations issue in Robert L. Kroenleindst v. Kirchhefer, 764 .Bd 1268 (10th Cir. 2014).

Citing Rotella, the appellate cdutiscussed whether the injury-discovery exception applies to a
civil RICO claim. But, as the Supreme Court oidRotella, the Tenth Citst declined to decide
the issue because the plaintiff's claims wenedzhunder both the injurgccurrence rule and the
injury-discovery rule._ld. at277. Instead, it provided altetive analyses and found that the
plaintiff's claims were barred evamder the more forgiving injury-discovery rule. Here, just as
in Kroenlein, Mr. Cracraft's claims have exmgrander both accrual rulesy the court need not
decide which accrual rule applies.

There is little dispute that under the injtogcurrence rule, Mr. Cracraft’s claims are
time-barred. Under that rule, a plaintiff's clabagins to accrue when he is injured. A civil
RICO injury occurs when the plaintiff is hagoh by the predicate acts constituting racketeering
activity. Id.

Based on a review of Mr. Cracraft’s allegasoand the inferences that can be drawn
from them, it appears he is alleging four pcadié acts: theft of intelttual property, bribery,
extortion, and wire fraud. These acts occurred between 2003 and 2012.

First, he says he was harmed in 200&wk/VU sold the rights to Mr. Cracraft’s
algorithm to Samsung. Second, UVU attempted to bribe him by giving him an inflated grade so
he would not criticize UVU and harm UVU&ccreditation. Although Mr. Cracraft does not
specify when this event occurred, his allegasi suggest that it took place sometime before
2012. Third, at an unspecified date, Mr. Lessgered into an agreement with UVU to sell

those rights or, alternatively, he entered into an agreemenSaitisung to sell the rights.

Although he seems to allege that the agreementi@ztin 2003, the complaint is not clear. But
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even if the transaction occudat a later date, it took placensetime before 2012. Fourth, he
asserts that he was harmed when United SRetmnt ‘054 was issued 2008. And, finally, Mr.
Cracraft alleges that in 2012, Mran Woerkom misrepresentedan email that he was an
attorney for UVU, and committed ®@xtion when he forced Mr. @craft to sign the document in
order to avoid denial dfis right to graduate.

At best, his injury occurred in 2012, sevezays before he filed isuit. Under the
injury-occurrence rule, Mr. Craciteaff 2019 complaint was three years too late. Accordingly, Mr.
Cracraft must rely on thejury-discovery rule to avoid disissal. But even under the injury-
discovery rule, Mr. Cracraft'slaims are time-barred.

The Kroenlein court described the parametetb®finjury-discoveryule, stating that in
“exceptional cases,” the statute of limitatiamsuld not begin to accrue when the injury
occurred._Kroenlein, 764 F.3d at 1277. To berfiefm the exception, the plaintiff must show
that a “reasonably diligent plaiff could not immediately know of the injury and its cause.”

Cannon v. United States, 338 F.3d 1183, 1190 (10tH2G03), quoted in Kroenlein, 764 F.3d at

1276. This rule “protects plaintiffs who areblelessly unaware of their claim because the
injury has not yet manifested itself or because the facts establishing a causal link between the
injury and the cause of the injury are in the comf the tortfeasor or otherwise not evident.”
Kroenlein, 764 F.3d at 1277 (internal titéds and quotation marks omitted).

The Tenth Circuit explained that “we ask ooty when a plaintifactually discovers his

injury, but also when a reasonably diligent pliffinvould have discoverethe injury.” Id. at

1279 (emphasis added). In other words, thédinons period begins to accrue when the
plaintiff had either actual anquiry notice of the injury.ld. at 1280. Under this objective

standard, “[a] plaintiff is onnquiry notice whenever circunaices exist that would lead a
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reasonable [plaintiff] of ordinarytelligence, through the exesei of reasonable due diligence,

to discover his or her injyr” Id. (quoting Mathews v. Kider, Peabody & Co., Inc., 260 F.3d

239, 251 (3d Cir. 2001)). The question is whetlerCracraft's allegations show that he
discovered his injury, or would t1@ discovered it through reasonabliligence, more than four
years before June 2019.

Mr. Cracraft asserts that ki@l not discover the injuryntil 2016 when he questioned
UVU about his 2012 meeting with Mr. Van Woerkamd the document he signed. But the
allegations show that Mr. Cracraft was inquiry notice earlier than that.

Inquiry notice arises when thpdaintiff is aware of the pgsibility that he has been

injured. See Ebrahimi v. E.F. Hutton & Cim¢., 852 F.2d 516, 523 (10th Cir. 1988) (“Inquiry

notice is triggered by evidence of thassibility of fraud; it does natequire full exposition of
the fraud itself.”) (emphasis added); Kroenl|ei64 F.3d at 1280 (“[A] plaintiff need not know
all the elements required toifg a legal claim undecivil RICO to start the limitations period
running.”).

As early as 2003, Mr. Cracraft submitted a nalgbrithm to his instructor in an answer
to a quiz. Between 2006 and 2011, Mr. Cracnadt lis fellow students were required multiple
times to relinquish their intellectuproperty rights to submissioms a writing class. They were
told that if they did not agree the request, they would rece&dailing grade in a class required
for graduation. Also, in conneon with the relinquishment of righthe and other students were
searched in 2006 and again in 2011 on their wayth@avriting class. Once he was singled out
and subjected to a stricter sgar And after each search, hedahis fellow students suspected the
searches were UVU'’s attempt to suppress evidehitgellectual property theft and that the

timing of the request was desigrntedextort their signatures.
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In 2006, Mr. Lesser requiredatiMr. Cracraft relinquish tellectual property rights in
work submitted as part of his job at JL Hobesign. The document he signed at Mr. Lesser’s
request was backdated to 2002.

In 2006, UVU asked Mr. Cracraft in a survalyout where he worked, whether his
employer could own intellectual property he deped, and if so, what that property would be.

Later, in 2007, he learned that his emplojared Lesser received a lump sum of money
that allowed him to pay cash for a house. ®hacraft implies that such a large payment was
unusual for his former employer. He alleges MatLesser’s cash infusion must be explained
by Mr. Lesser’s alleged misapprogran of Mr. Cracraft’s algorithm.

In 2012, a person who said he was worlaongoehalf of UVU and the Utah Attorney
General’'s Office told Mr. Cracraft to atten@ae-on-one meeting with him. The mandatory
meeting took place in a “dimly lit room” wheMr. Van Woerkom vaguely but effectively
indicated that if Mr. Cracraft did not sigrdacument (which Mr. Cracraft could not read but
signed anyway), he would nbé allowed to graduate.

These were red flags. He had reason $pesxt theft of his intelt#ual property as early
as 2006, when the UVU campus police search¢@IE2020 students, pat the latest, 2011,
when a similar search occurred. He and rassthates speculated that UVU’s search was an
attempt to hide evidence of gxtortion of intellectual propertrights from students. And he
knew he had submitted a novel algorithm in 2003. The combination of events—submitting an
algorithm recognized by the UVU instructor avelp UVU'’s attempted bribe, Mr. Lesser’s 2006
demand for a back-dated relinquishmenintéllectual property, UVU’s 2006 surveys asking
him about his intellectual propgrinterests with other emplogse Mr. Lesser’s 2007 surprising

statement that he purchased a leongh cash, searches giving risesuspicions of a pattern of
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extortion to obtain studentsitellectual propertyand the 2012 meeting with Mr. Van
Woerkom—yput him on inquiry notice no later than 2012.

At that point, Mr. Cracraft had a duty to diintly investigate. “Once a plaintiff has
inquiry notice of facts that wodlsuggest to a reasonable person that he has been injured, the
plaintiff has a duty to commence a diligent inigation concerning thanjury.” Kroenlein, 764
F.3d at 1280. But Mr. Cracraft waitgears to act. He did natlg until 2016 when he made a
single inquiry of UVU. Without a diligent investigation, the four-year statute of limitations
begins to accrue at the time that duty ardfé/lhen a RICO plaintiff ‘makes no inquiry once
the duty arises, knowledge will be imputed as efdate the duty arose.” Id. (quoting Koch v.

Christie’s Int'l PLC, 699 F.3d 141, 153 (2d Ci012)). Consequently, ¢éhstatute expired in

2016 at the latest, and his 2019 civil RICO rmlagainst UVU is time-beed under the injury-
discovery rule.

2. Sufficiency of Pleading

Even if Mr. Cracraft’s claim is not time-badgt must be dismissed because he has not
satisfied the pleading standards.
To survive a motion to dismiss, a plaintiffinging a civil RICO cause of action must

allege “(1) conduct (2) of an enterprise (3) through a pattern (4c&éteering activity.”

Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 4796 (1985). “Racketeering activity” means
committing at least two of the inttable predicate acts listed in 18 U.S.C. § 1961(1)(B). Bridge

v. Phoenix Bond & Indem. Co., 553 U.S. 6847; Tal v. Hogan, 453 F.3d 1244, 1261 (10th Cir.

2006). Each element must be pleaded withptréicularity required byRule 9(b). _Farlow, 956

F.2d at 989.

Mr. Cracraft has not complied with Rule 9{b)large part because he relies heavily on
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suspicions that he claims will be confirmed aftescovery. Suspicion and theories do not satisfy
Rule 9(b), particularly in the civil RICO contexThe strict pleading requirement for RICO is
“lustified by ‘the threat ofreble damages and injury tqorgation.” 1d. (quoting Cayman

Exploration Corp. v. United Gas Pipenki, 873 F.2d 1357, 1362 (10th Cir. 1989)).

To fill the pleading gaps prohibited by the particularity requirement, Mr. Cracratft relies
on Federal Rule of Civil Proceduf1(b)(3), which allows a plaintiff in limited circumstances to
rely on “information and belief” to establish certailtegations. That rule requires a party filing

a pleading to certify “that to the best of thegma’'s knowledge, information, and belief, formed

after an inquiry reasonable umdbe circumstances [that]déHactual contentions have

evidentiary support or, if specifitha so identified, will likely have evidentiary support after a

reasonable opportunity for furthmvestigation odiscovery|.]” Fed. R. Civ. P. 11(b)(3)

(emphasis added).

His “information and belief’ allegations #nd to (a) the 2003 agreement between UVU
and Samsung (the predicate atintellectual property theft); (b) his and his classmates’
speculation about the reason for searches of students in thBIGL 2020 class (this relates to
the predicate act of extortiy (c) Mr. Lesser’s agreement with UVU and/or Samsung (the
predicate act of intellectual property theft thgblsaded in the alternagy; and (d) the contents
of the document he signed in 2012 (relatingh® predicate act of ertion and theft of
intellectual property).

His allegations regarding the document lygmed in the presence of Mr. Van Woerkom
are problematic. He did na¢ad it. Given that fact, MCracraft’'s complaint does not

adequately allege why he believes the daentmvas a back-dated affidavit written to
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incorporate specific requiremerdkthe patent regulations.

As for the searches, he admits tthet theory is baskon speculation.

But more importantlyentire transactions between UV8amsung, and Mr. Lesser (i.e.,
the predicate acts of intellectual property thafg based on information and belief. Concerning
the alleged 2003 agreement between UVU and Sag$ie says that “after reasonable discovery
and investigation it will be shawthat between” the date he table quiz and the date the patent
was issued in South Korea, “UVU entered intcagneement in which they sold, licensed, or
otherwise conveyed intellectuyadoperty developed by [him] t8amsung].]” (Proposed Am.
Compl. 1 5.) He does the same for the agreement between Mr. Lesser and UVU and/or
Samsung. (See id. 1 10.)

Mr. Cracraft argues that all of that infortiman was concealed from him by the parties
and so he “cannot be expected to havesqeal knowledge of thiacts constituting the

wrongdoing.” Lochead, 697 F. Supp. at 416 (o Zatkin v. Primuth, 551 F. Supp. 39, 42

(S.D. Cal.1982)). But Rule 11's allowance for allegations based on “information and belief” is

not “a license to join parties, make claims, or present defenses wathofaictual basis or

justification,” particularly when the claim &civil RICO claim. Fed. R. Civ. P. 11(b)(3),
Advisory Committee Notes (1993 Amendment) pdrasis added). “[A] plaintiff may not use
discovery to flesh out details afclaim” and “may not justify a failure to plead fraud with
specificity by arguing that heannot meet the standards ofl&8(b) without discovery.”
Lochead, 697 F. Supp. at 415; accord Farlow, 956 F.2d at 990. Mr. Cracraft says he will
establish that factual basis aftexr gets discovery. He may rdu that in a civil RICO claim,
particularly because, as pointed out in the staddtlimitations analysis, he did no investigation

until 2016, and even then, only made one inquiy¥J. He has not justified his reliance on
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Rule 11(b)(3). And without that, he has not pleéthe predicate acts nesary to state a civil
RICO claim?®®

3. Conclusion

Because this is Mr. Cracratft’'s fourth attarip state his civil RCO claim against UVU,
the court declines to give him yet another chaoncaticulate his claim:Courts will properly
deny a motion to amend when it appears that thatgfas using Rule 15 to make the complaint
‘a moving target™ or “to preserntheories seriatim’ in an effotb avoid dismissal[.]”_Minter v.

Prime Equip. Co., 451 F.3d 1196, 1206 (10th 206) (quoting Viernow v. Euripides Dev.

Corp., 157 F.3d 785, 800 (10th Cir. 1998), and Pallottino v. City of Rio Rancho, 31 F.3d 1023,

1027 (10th Cir. 1994), respectively). See alsd. fies. Co. v. Gates Learjet Corp., 823 F.2d 383,

387 (10th Cir. 1987) (“Courts have denied leave to amend in situations where the moving party
cannot demonstrate excusable neglect. For exarmoplrts have denied leave to amend where
the moving party was aware of the facts on which the amendment was based for some time prior
to the filing of the motion to amend.”). Accamndly, the court grants éhmotion to dismiss Mr.
Cracraft’s claim againJVU with prejudice.

ORDER

For the foregoing reasons, Defendant U¥Wotion to Dismiss (ECF No. 22) is

13 Mr. Cracraft appears to rely dour different types of predicatacts. The intellectual property
theft and extortion are the centmales, and, as discussed abave,not adequately pled. The
other two—bribery and wire fraudare not sufficient by themselvés establish two predicate
acts. The RICO statute defines “racketeeritogihclude bribery criminalized by state law,
bribery under 18 U.S.C. 8§ 201 (bribery of a publfiicial or a witness tgtifying under oath in a
trial, hearing, or other officigiroceeding), and 18 U.S.C. 8§ 2@®tibery in sporting contexts).
Mr. Cracraft alleges that someoimem UVU gave him an inflated grade in the hope that he
would refrain from publicly criticizing UVU. Thaloes not satisfy the bribery definitions in the
federal criminal code. If he is not relying on feldaw, he must plead the source of state law.
But he has not done so. The court will notgguender which state law, if any, he wants to
proceed. Left with wire fraud, he has,best, alleged one predicate act.
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GRANTED and Plaintiff Travis Cracraft’'s Motion to Amend Complaint (ECF No. 26) is
DENIED.
DATED this 19th day of October, 2020.
BY THE COURT:

Jerss Campust

TENA CAMPBELL
U.S.District CourtJudge
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