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UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

ESTATE OF PATRICK HARMON SR_;

PATRICK HARMON II; and TASHA MEMORANDUM DECISION
SMITH, AND ORDER
Plaintiffs GRANTING DEFENDANTS’ MOTION
’ FOR SUMMARY JUDGMENT
v.

Case No. 2:19-¢cv-553-HCN

SALT LAKE CITY; and OFFICER
CLINTON FOX,

Defendants.

Howard C. Nielson, Jr.
United States District Judge

Plaintiffs, Mr. Patrick Harmon’s Estate and two of his heirs, sue Defendants Salt Lake
City and Officer Clinton Fox, alleging that Officer Fox used excessive force against Mr. Harmon
in violation of the Fourth Amendment and seeking to hold Defendants liable under 42 U.S.C. §
1983. Plaintiffs also raise claims under Utah law.! Officer Fox claims qualified immunity and
both Defendants move for summary judgment. The court grants the motion with respect to the
Section 1983 claims and declines to exercise supplemental jurisdiction over the state-law claims.

L.

On the night of August 13, 2017, Officer Kris Smith stopped Mr. Harmon after observing
him commit traffic violations while riding a bicycle. See Smith Dep. at 58:5-59:4; Dkt. No. 66
10. When Officer Smith asked Mr. Harmon for his name, date of birth, and identification, Mr.
Harmon stated that he did not have identification and that his first name was “Peace.” See Smith
Dep. at 64:8-22. After failing to locate Mr. Harmon under this name in any of the databases he

checked, Officer Smith called for backup. See id. at 65:7—-18.

! Plaintiffs also asserted an equal protection claim against Defendants but did not appeal
Chief Judge Shelby’s dismissal of that claim. See Estate of Harmon v. Salt Lake City, 2021 WL
5232248, at *2 (10th Cir. Nov. 10, 2021).
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Officer Smith then “re-approached” Mr. Harmon, who this time gave “his correct
information.” Id. at 71:14—19. Officer Smith returned to his car to verify Mr. Harmon’s identity,
and Officers Scott Robinson and Clinton Fox arrived. See id. at 71:17-20; Dkt. No. 66 99 11-12.
Officer Robinson spoke to Officer Smith as he continued to search for Mr. Harmon in the
databases. See Smith Dep. at 71:21-25. At the same time, Officer Fox approached Mr. Harmon
and asked him to “step off his bicycle.” Fox Dep. at 123:1-10; Smith Bodycam at 6:50-59.
Officer Smith eventually found ““a recent booking photo” of Mr. Harmon and discovered that he
had an active second-degree felony warrant for “aggravated assault with serious bodily injury.”
Smith Dep. at 72:1-6.

Officers Smith and Robinson put on their patrol gloves and approached Officer Fox and
Mr. Harmon. Smith Bodycam at 7:20—46; Dkt. No. 66 q 18. When Officer Fox observed the
other officers put on their gloves, he inferred that they intended to arrest Mr. Harmon on a felony
warrant. See Fox Decl. 4 6. Officer Smith ordered Mr. Harmon to place his hands behind his
back, and Mr. Harmon initially complied. Smith Bodycam at 8:10-8:13; Fox Bodycam at 0:58—
1:01; Robinson Bodycam at 1:12—1:15. But while Officers Smith and Robinson were attempting
to handcuff Mr. Harmon, he broke free and started to run away. Smith Bodycam at 8:13—8:18;
Fox Bodycam at 1:01-1:05; Robinson Bodycam at 1:15-1:20. All three officers pursued him.
See id. Officers Fox and Robinson observed Mr. Harmon reach for his right pocket, Officer
Smith saw him reach for his waist, and all three officers heard Mr. Harmon threaten to cut or stab
them. See Fox Dep. at 133:11-14; Robinson Dep. at 29:14-15, 30:7-10; Smith Dep. at 85:17-23.

The following still frame from Officer Fox’s bodycam footage appears to corroborate the

officers’ testimony that Mr. Harmon reached for his right pocket or waist:
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Officer Fox then drew his firearm. See Fox Decl. 99 9—10. After Mr. Harmon ran forward
for about one second, he slowed, began to pivot sidewise, and started shuffling his feet. At the
same time, he brought his hands together in front of his chest, as shown in the still frames from

the bodycam footage below. See Smith Bodycam at 8:17-8:18; Fox Bodycam at 1:05-1:06.

SLCC 002715 SLCC 002607

Mr. Harmon then turned his head and shoulders back in the direction of Officers Smith

and Fox; dropped his left arm, while raising his right elbow so his right arm was at chest level
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and his elbow bent; seemingly planted his right foot perpendicular to the sidewalk; and slightly

bent his knees. See id.

SLCC 002640 SLCC 002744

Officer Fox testified that Mr. Harmon said, “I’ll £***ing stab you” as he planted his foot
and turned his head and shoulders toward the officers. Fox Dep. at 137:12—14. Similarly, Officer
Smith testified that he heard Mr. Harmon say he was “going to stab or cut,” Smith Dep. at
85:19-23, and that Mr. Harmon started to “plant and try to turn back towards us,” id. at 83:15—
24. Officer Fox testified that he then “looked to see if [Mr. Harmon’s] hand was still in his
pocket” and that “[b]y the time [he] was able to track and find [Mr. Harmon’s] hand, his hand
was somewhere chest to shoulder height and he was holding a knife.” Fox Dep. at 137:16-20;
see also Fox Decl. § 11. Officer Smith, however, testified that he never saw a knife, see Smith
Dep. at 89:3-8, and Officer Robinson testified that he does not remember whether he saw a knife
in Mr. Harmon’s hand, see Robinson Dep. at 29:19-30:11.

Officer Fox came to a quick stop approximately five to seven feet from Mr. Harmon. See
Dkt. Nos. 66 41 & 79 at 11 q§ 41. Officer Fox testified that at that moment he believed that Mr.
Harmon intended to stab him, that using his fircarm was “[p]robably the only option to defend
[himself],” and that neither Officer Smith nor Officer Robinson was aware that Mr. Harmon
possessed a knife. Fox Dep. at 172:14-15; Fox Decl. 9 12. Officer Fox then shouted, “I’1l

f***ing shoot you” and fired three shots at Mr. Harmon in quick succession. Fox Bodycam at

4
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1:05-07; Smith Bodycam at 8:18-20. Only about six seconds elapsed between when Mr.
Harmon started to flee and when Officer Fox shot him. Fox Bodycam at 1:01-07; Smith
Bodycam at 8:13-19.

Mr. Harmon fell to the ground and, as shown in the still-frame below, when Officer
Robinson approached Mr. Harmon to handcuff him and render first-aid, he passed a knife lying
on the grass next to Mr. Harmon’s right arm. Robinson Bodycam at 1:33-35. At the summary
judgment hearing, Plaintiffs’ counsel conceded that, given the sequence of events and the timing

of the bodycam footage, the knife could not have been dropped or planted by any of the officers.

See Dkt. No. 100 at 2:00:48-01:05.

SLCC 002689
Officer Robinson told a first responder arriving on the scene that there “was a knife
somewhere” that should be collected for evidence and that “[Mr. Harmon] pulled out the knife.”

Robinson Bodycam at 3:55—4:03. Officer Robinson also asked Officer Fox if he had collected



Case 2:19-cv-00553-HCN-CMR Document 104 Filed 08/18/23 PagelD.1647 Page 6 of 22

the knife, and Officer Fox said he had not. Fox Bodycam at 6:06—15. Although the knife was
later checked for fingerprints and DNA, “[n]othing of value was recovered” from this forensic
examination. Dkt. No. 80-8 at 1.

Mr. Harmon later died from gunshot wounds to his arm and torso. See Dkt. No. 91-1 at 1.
The gunshot wounds to his torso entered the left side of his lower back, travelled “left to right”
and “back to front,” impacting the right side of the front of his body, including his pelvic region,
“right groin,” and “right femoral vein.” /d. at 3.

Plaintiffs then filed this action. After Chief Judge Shelby granted Defendants’ motion to
dismiss Plaintiffs’ federal claims and declined to exercise supplemental jurisdiction over the
state-law claims, Plaintiffs appealed, and the Tenth Circuit reversed and remanded. See Estate of
Harmon v. Salt Lake City, 2021 WL 5232248 (10th Cir. Nov. 10, 2021). Defendants now move
for summary judgment.

II.

Under Federal Rule of Civil Procedure 56, “[t]he court shall grant summary judgment if
the movant shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” A fact is material if it “might affect the outcome of the
suit under the governing law”; a “dispute about a material fact is ‘genuine’ . . . if the evidence is
such that a reasonable jury could return a verdict for the nonmoving party.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986).

“The evidence of the non-movant is to be believed, and all justifiable inferences are to be
drawn in his favor.” Id. at 255. “In qualified immunity cases, this usually means adopting . . . the
plaintiff’s version of the facts.” Scott v. Harris, 550 U.S. 372, 378 (2007). But a “plaintift’s

version of the facts must find support in the record.” Thomson v. Salt Lake Cnty., 584 F.3d 1304,
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1312 (10th Cir. 2009). The plaintiff thus “may not rest upon the mere allegations or denials of
his pleading,” Anderson, 477 U.S. at 248 (cleaned up), for “[u]nsubstantiated allegations carry no
probative weight in summary judgment proceedings,” McCoy v. Meyers, 887 F.3d 1034, 1044
(10th Cir. 2018) (cleaned up). Rather, the plaintiff must “go beyond the pleadings and ‘set forth
specific facts’ that would be admissible in evidence in the event of trial from which a rational
trier of fact could find for the nonmovant.” Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 671
(10th Cir. 1998) (quoting Fed. R. Civ. P. 56(a)).

It follows that a “mere existence of a scintilla of evidence in support of the plaintiff’s
position” does not suffice to defeat a motion for summary judgment. Anderson, 477 U.S. at 252.
Nor does “mere speculation, conjecture, or surmise”—whether couched in argument, testimony,
or other evidence—*‘suffice to create a genuine issue of material fact to withstand summary
judgment.” Bones v. Honeywell, Int’l, Inc., 366 F.3d 869, 875-76 (10th Cir. 2004). And “[w]hen
opposing parties tell two different stories, one of which is blatantly contradicted by the record, so
that no reasonable jury could believe it, a court should not adopt that version of the facts for
purposes of ruling on a motion for summary judgment.” Scott, 550 U.S. at 380.

Finally, parties opposing summary judgment cannot create a genuine dispute of material
fact by “merely assert[ing] that the jury might disbelieve the testimony” of interested witnesses.
Helget v. City of Hays, Kansas, 844 F.3d 1216, 1223 n.3 (10th Cir. 2017) (cleaned up). Rather,
they “must present [their] own affirmative evidence of those facts which are contradicted by the
interested testimony.” Id. (cleaned up); see also Anderson, 477 U.S. at 256-57.

I11.
Qualified immunity “shields public officials from damages actions unless their conduct

was unreasonable in light of clearly established law.” Estate of Booker v. Gomez, 745 F.3d 405,
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411 (10th Cir. 2014) (cleaned up). The defense protects “all but the plainly incompetent or those
who knowingly violate the law.” Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011) (cleaned up).

Once invoked, this defense must be sustained unless the plaintiff can (1) “make out a
violat[ion] of a constitutional right,” and (2) show that “the right at issue was clearly established
at the time of the defendant’s alleged misconduct.” Pearson v. Callahan, 555 U.S. 223, 232
(2009) (cleaned up). A plaintiff bears the “heavy burden” of satisfying both parts of this test to
overcome qualified immunity and survive summary judgment. Carabajal v. City of Cheyenne,
847 F.3d 1203, 1208 (10th Cir. 2017). If the plaintiff fails to make one of these required
showings, the court “does not need to address both.” Soza v. Demsich, 13 F.4th 1094, 1099 (10th
Cir. 2021) (citing Pearson, 555 U.S. at 236-37).

Defendants argue that Officer Fox is entitled to qualified immunity because, as a matter
of law, Plaintiffs cannot show that he used excessive force against Mr. Harmon in violation of
the Fourth Amendment. The court agrees.

A.

The Fourth Amendment secures the “right of the people . . . against unreasonable
searches and seizures.” U.S. CONST. amend. IV. An arrest is a seizure within the meaning of this
Amendment. See Graham v. Connor, 490 U.S. 386, 394-95 (1989). And although the “right to
make an arrest or investigatory stop carries with it the right to use some degree of physical
coercion, or threat thereof to effect it,” id. at 396, the Fourth Amendment prohibits “excessive
force during an investigation or arrest,” Tolan v. Cotton, 572 U.S. 650, 656 (2014).

The Supreme Court has emphasized that “[t]he ‘reasonableness’ of a particular use of
force must be judged from the perspective of a reasonable officer on the scene, rather than with

the 20/20 vision of hindsight” and that the “calculus of reasonableness must embody allowance
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for the fact that police officers are often forced to make split-second judgments—in
circumstances that are tense, uncertain, and rapidly evolving—about the amount of force that is
necessary in a particular situation.” Graham, 490 U.S. at 396-97. Ultimately, “the question is
whether the officers’ actions are ‘objectively reasonable’ in light of the facts and circumstances
confronting them, without regard to their underlying intent or motivation.” /d. at 397. The
“excessive force determination” is a legal question that the court may make “on its own, such as
on summary judgment” absent a genuine dispute regarding the historical facts. Cavanaugh v.
Woods Cross City, 718 F.3d 1244, 1254 (10th Cir. 2013).

While cautioning that “the test of reasonableness under the Fourth Amendment is not
capable of precise definition or mechanical application,” Graham, 490 U.S. at 396 (cleaned up),
the Supreme Court has provided “three nonexclusive factors for determining whether a particular
use of force was excessive: (1) ‘the severity of the crime at issue,” (2) ‘whether the suspect poses
an immediate threat to the safety of the officers or others,” and (3) ‘whether he is actively
resisting arrest or attempting to evade arrest by flight,”” Estate of Valverde by & through Padilla
v. Dodge, 967 F.3d 1049, 1060 (10th Cir. 2020) (quoting Graham, 490 U.S. at 396).

B.

Because the second Graham factor “is undoubtedly the most important,” the court begins
its analysis there. Estate of Valverde, 967 F.3d at 1060—61 (cleaned up). “In assessing the degree
of threat facing officers,” the court should consider “(1) whether the officers ordered the suspect
to drop his weapon, and the suspect’s compliance with police commands; (2) whether any hostile
motions were made with the weapon towards the officers; (3) the distance separating the officers
and the suspect; and (4) the manifest intentions of the suspect.” Estate of Larsen ex rel. Sturdivan

v. Murr, 511 F.3d 1255, 1260 (10th Cir. 2008). In addition, the Tenth Circuit has held that “an
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officer’s use of [deadly] force is reasonable only if a reasonable officer in Defendants’ position
would have had probable cause to believe that there was a threat of serious physical harm to
themselves or others.” Pauly v. White, 814 F.3d 1060, 1070 (10th Cir. 2016), vacated and
remanded on other grounds, 580 U.S. 73 (2017) (cleaned up).

1.

Because Officer Fox used deadly force and the Estate of Larsen factors repeatedly
mention the presence of a weapon, the court first considers whether there is a genuine dispute of
material fact regarding whether Mr. Harmon was armed. Plaintiffs alleged in the complaint that
Mr. Harmon was unarmed and, at the motion-to-dismiss stage, the Tenth Circuit held that the
bodycam footage did not blatantly contradict that allegation. See Estate of Harmon, 2021 WL
5232248, at *3. At the summary-judgment stage, however, Plaintiffs’ mere allegation cannot be
accepted as true. Rather, Plaintiffs must identify evidence in the record that suffices to create a
genuine dispute of material fact. The court concludes that they have failed to do so.

The evidence before the court includes Officer Fox’s testimony that he saw a knife in Mr.
Harmon’s hands; all three officers’ testimony that they saw Mr. Harmon reach for his right hip or
pocket and that they heard him threaten to cut or stab them; bodycam footage showing Mr.
Harmon’s stance, immediately before the shooting, which is consistent with an individual
brandishing a knife; bodycam footage of a knife laying on the ground next to Mr. Harmon’s right
arm immediately after he was shot; and bodycam footage showing Officers Fox and Robinson
discussing the knife with each other and with other first responders after the shooting.

Plaintiffs nevertheless argue that a reasonable jury could find that Mr. Harmon was
unarmed at the time of the shooting. First, Plaintiffs appear to argue that a reasonable jury could

disbelieve the officers’ testimony because they are friends with one another. But to show a

10
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genuine dispute of material fact, Plaintiffs must identify “affirmative evidence” that contradicts
the officers’ testimony—it is not enough to “merely assert that the jury might disbelieve [that]
testimony”—even if it comes from interested witnesses. Helget, 844 F.3d at 1223 n.3; see also
Anderson, 477 U.S. at 256-57.

Second, Plaintiffs contend that the Officer Fox’s testimony is inconsistent with the
testimony of Officer Smith, who testified that he did not see a knife, and the testimony of Officer
Robinson, who testified that he could not recall whether he saw Mr. Harmon holding a knife.
The court concludes that neither officer’s testimony contradicts Officer Fox’s testimony or
provides more than a scintilla of evidence that Mr. Harmon was not holding a knife. For one
thing, it was dark outside during the fast-moving altercation. Indeed, according to his own
testimony, it took Officer Fox a moment to realize that Mr. Harmon was holding a knife—even
when he actively tried to “track and find” Mr. Harmon’s hand. Fox Dep. at 137:12-20. For
another, as Plaintiffs admit, Officer Robinson may not have been in a position to see a knife in
Mr. Harmon’s hand given his location and the fact that he was scrambling to get back up after
falling as Mr. Harmon pushed passed him. See Dkt. No. 100 at 1:53:26-31; Robinson Dep. at
25:10-16. Similarly, Officer Smith was aiming his taser at Mr. Harmon’s chest and was thus
focused on that part of that of his body rather than his hands. See Smith Dep. at 84:9-14.

Further, although Officer Smith testified that he did not see Mr. Harmon holding a knife,
he also testified that he did see Mr. Harmon start to “plant and try to turn back towards” the
officers, Smith Dep. at 83:15-24, and that he heard Mr. Harmon threaten to “stab or cut” them,
id. at 85:19-23. And it is clear from the conversation among Officer Robinson, Officer Fox, and
other first responders that Officer Robinson was not surprised by the knife next to Mr. Harmon’s

hand and that he had either seen, or at least inferred, that Mr. Harmon had “pulled out the knife.”

11
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Robinson Bodycam at 3:05—4:03. While the testimony of these two officers may not
affirmatively establish that Mr. Harmon possessed a knife, it tends to corroborate and reinforce
Officer Fox’s testimony. Certainly, these officers’ testimony provides no basis on which a
reasonable jury could disbelieve Officer Fox’s testimony and conclude that Mr. Harmon was
unarmed.

Third, Plaintiffs maintain that Officer Fox’s testimony is inconsistent with his failure to
warn the other officers that Mr. Harmon had a knife either before or after he shot Mr. Harmon
and Officer Fox’s and Officer Robinson’s failure to secure the knife promptly after the shooting.
See Dkt. No. 79 at 30. But Officer Fox testified that he did not warn the other officers about the
knife because “everything had happened so fast” that he was “still trying to process what

99 ¢¢

happened,” and Mr. Harmon “was almost completely face down,” “not moving” or breathing
normally, and thus “in that particular moment . . . not a threat.” Fox Dep. at 144:25-145:10. And
Officer Robinson explained that he did not secure the knife because he knew Mr. Harmon
needed immediate medical attention, he asked Officer Fox to “cover” him while he placed Mr.
Harmon in handcuffs, and “the knife was no longer an issue” once he placed “Mr. Harmon into
custody.” Robinson Dep. at 27:5-8, 28:9—-10.% Both officers’ testimony appears to be
corroborated by the bodycam footage. See Smith Bodycam at 8:24—-50; Fox Bodycam at 1:07—

48; Robinson Bodycam at 1:23-51. In light of this evidence, as well as all of the other evidence

regarding the knife, the court concludes that Officer Fox’s failure to warn the other officers about

2 For the same reason, Officer Robinson’s failure to comment on the knife as he
approached Mr. Harmon after the shooting is unremarkable. And even if Officer Robinson failed
to notice the knife when he first approached Mr. Harmon, his bodycam footage clearly shows the
knife next to Mr. Harmon’s right arm, and the court cannot see how Officer Robinson’s
oversight (if there was one) contradicts Officer Fox’s testimony. Further, as already explained,
the bodycam footage makes clear that Officer Robinson saw the knife at some point and
inferred—if he had not seen—that Mr. Harmon had “pulled out the knife.”

12
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the knife and the failure of Officer Fox and Officer Robinson to secure the knife immediately
after the shooting do not create a genuine dispute of fact.

Fourth, Plaintiffs point out that in the bodycam footage, a knife is not visible in Mr.
Harmon’s hand and Mr. Harmon cannot be heard threatening the officers. But the bodycam
footage is dark and grainy and at many points throughout the videos Mr. Harmon’s voice cannot
be clearly heard. Further, the bodycam footage shows Mr. Harmon in a position that looks very
much like an individual brandishing a knife, and while it does not clearly show that he was
holding a knife, it also does not clearly show that he was not holding a knife. Rather, the footage
is simply too dark and grainy to make out what, if anything, Mr. Harmon has in his hand. And
the bodycam footage clearly does show a knife next to Mr. Harmon’s right arm after he had been
shot and fallen to the grass. Regardless of whether the bodycam footage, standing alone,
conclusively establishes that Mr. Harmon was holding a knife, it thus does not contradict the
officers’ testimony or provide evidence that could support reasonable jury findings that Mr.
Harmon was not holding a knife or that he did not threaten the officers.

Fifth, although Plaintiffs acknowledge the knife found next to Mr. Harmon as the
“elephant in the room” and concede that it could not have been dropped or planted by any of the
officers on the scene, Dkt. No. 100 at 1:56:10-15, 2:00:48—01:05, they argued at the summary
judgment hearing that a reasonable jury could simply disregard the knife’s presence and potential
significance without attempting to reach any conclusion about where the knife came from. See
id. at 1:59:20-45. The court disagrees. A reasonable jury must reach its findings based on its
consideration of all of the evidence. While a reasonable jury ultimately may choose not to credit
or give weight to some of the evidence, it must have a reasonable basis for that choice. It cannot

simply and arbitrarily throw up its hands and decide to ignore clearly relevant evidence. For a

13
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reasonable jury to return a verdict in Plaintiffs favor, it would thus have to accept some

reasonable explanation, based on evidence rather than speculation, for why a knife was lying
next to Mr. Harmon’s right arm immediately after the shooting. It could not reasonably reach
such a verdict while simply choosing to ignore important—and contrary—material evidence.

Sixth, Plaintiffs contend that a reasonable jury could find that Mr. Harmon did not
brandish the knife found next to his arm after the shooting because it is a manual folding knife
that requires two hands to open and, given the timing and sequence of the events leading to his
shooting, Mr. Harmon could not have opened it. See Dkt. Nos. 79 at 20 & 100 at 2:06:52—07:44.
But even if the knife did require two hands to open, the bodycam footage shows Mr. Harmon
bringing both of his hands together after reaching for his pocket and before taking a position
consistent with a person brandishing a knife. The bodycam footage thus contradicts Plaintiffs’
argument that Mr. Harmon could not have opened the knife.

Finally, Plaintiffs argue that a reasonable jury could conclude that the knife might have
been on the grass before the shooting and that Mr. Harmon’s right arm could have landed
directly next to it just by coincidence. To be sure, Mr. Harmon’s DNA or fingerprints were not
found on the knife. See Dkt. No. 79 at 31. But given that “/n/othing of value was recovered”
from the forensic examination of the knife, Dkt. No. 80-8 at 1 (emphasis added), this provides no
more than “a scintilla of evidence” in support of Plaintiffs’ contention.

And while Plaintiffs maintain that the knife is of a type typically used by first responders,
see Dkt. No. 79 at 30-31, and that the shooting occurred in a high crime area where an open
knife on the ground might be present, see Dkt. No. 100 at 1:58:20-37, they have not provided
any meaningful evidence in support of either argument. Indeed, all Plaintiffs have provided is a

photograph showing the words “Castleview Hospital” engraved on the knife, see Dkt. No. 80-9,

14
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and the statement of Sergeant Sweeney, who initially assumed the knife might be Officer Fox’s
when he arrived after the shooting, see Dkt. No. 80-12 at 1. But apparently the nearest
Castleview Hospital is in Price, Utah, see Dkt. No. 2-1 9 113; Fox Dep. at 205:14-206:12; Smith
Dep. at 99:3—10—roughly two hours south of Salt Lake City by car. It is thus extremely doubtful
that any employee of that hospital would have served as a first responder in Salt Lake City, let
alone carelessly left a folding knife open on the grass next to a sidewalk. And even if Sergeant
Sweeney’s initial mistake suggests that Salt Lake City first responders use similar knives,
Plaintiffs offer no explanation why a Salt Lake City first responder would carry a knife from
Castleview Hospital. Nor do they offer any evidence that similar knives are not readily available
to individuals who are not first responders. For all of these reasons, the court is doubtful that
either the photograph or Sergeant Sweeney’s erroneous first assumption amounts even to a
“scintilla of evidence” in support of Plaintiffs’ contentions.

Plaintiffs’ efforts to provide an alternative explanation for the knife’s presence next to
Mr. Harmon thus amount to nothing more than an attempt to “show that there is some
metaphysical doubt” about where the knife came from. Scott, 550 U.S. at 380. Viewed in light of
all of the evidence, Plaintiffs’ suggestion that it could have been mere happenstance that an open
knife was lying right next to Mr. Harmon’s right arm after the shooting is nothing more than
“speculation, conjecture, or surmise” that cannot defeat a motion for summary judgment.

Honeywell, Int’l, Inc., 366 F.3d at 875.3

3 Although the Tenth Circuit mentioned in its discussion of the facts that “a still frame
from the video shows the open knife on the ground near Mr. Harmon’s right hand after he fell to
the ground,” Estate of Harmon, 2021 WL 5232248, at *2, it did not discuss this fact in
concluding that the bodycam footage did not blatantly contradict Plaintiffs’ allegation that Mr.
Harmon was unarmed, presumably because it recognized that “further discovery could clarify”
this issue, id., *4. Because further discovery did not reveal anything about the origins of the knife

15
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Considering all of Plaintiffs’ arguments together, the court concludes that Plaintiffs offer
a mere scintilla of evidence, supplemented by ample speculation, in support of their contention
that Mr. Harmon was unarmed. The court thus concludes that a reasonable jury could not find
that Mr. Harmon was unarmed and proceeds with its analysis of the Estate of Larsen factors in
light of this conclusion.

2.

The first factor—whether the officers ordered Mr. Harmon to drop the knife—weighs in
Plaintiffs’ favor because “the officers never ordered Mr. Harmon to drop a weapon.” Estate of
Harmon, 2021 WL 5232248, at *4. The court concludes that this factor does not weigh heavily
against the use of force in this case, however, because it does not appear that it would have been
practical to issue such an order. See Estate of Valverde, 967 F.3d at 1061-62 (citing Tennessee v.
Garner, 471 U.S. 1, 11-12 (1985)). Mr. Harmon was not holding the knife when the
confrontation with the police officers began, see id., only six seconds elapsed from when Mr.
Harmon started to flee and Officer Fox fired his weapon, and only five to seven feet separated
Mr. Harmon and Officer Fox when Mr. Harmon threatened the officers and when (according to
Officer Fox) Mr. Harmon brandished the knife. Under these “rapidly evolving circumstances
involving deadly threats,” an objectively reasonable officer could have perceived that Mr.
Harmon posed a deadly threat and that it was not feasible to warn him to drop the knife before

taking action to eliminate the threat. Cf. Estate of Smart by Smart v. City of Wichita, 951 F.3d

other than Officer Fox’s testimony that he saw Mr. Harmon holding a knife, as well as the
officers’ testimony and sworn statements that they heard Mr. Harmon threaten to stab or cut
them, that Mr. Harmon reached for his right pocket or hip, and that he assumed a stance
consistent with a person brandishing a knife, the court does not read the Tenth Circuit’s opinion
addressing Defendants’ motion to dismiss to preclude the court from concluding, at the
summary-judgment stage, that no reasonable jury could find that Mr. Harmon was unarmed.
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1161, 1174-75 (10th Cir. 2020) (holding—and collecting cases from other circuits that hold—
that officers do not violate clearly established law by failing to give a warning before using force
in fast-moving situations involving imminent threats).

3.

The court next considers the second Estate of Larsen factor—whether Mr. Harmon made
any hostile motions with the weapon towards the officers. In ruling on the motion to dismiss, the
Tenth Circuit held that Chief Judge Shelby erred in concluding that Mr. Harmon stood in “a
threatening, stabbing stance” and that Mr. Harmon “started back towards Officer Fox” because
the bodycam footage did not “blatantly contradict[] the Estate’s well-pleaded factual
allegation[]” that Mr. Harmon merely “turned his head to look back at the officers as he
continued to run.” Estate of Harmon, 2021 WL 5232248, at *4. But as discussed above, at the
summary-judgment stage of the proceedings, Plaintiffs may no longer rest on allegations. Rather
they must identify evidence that supports their position.

Here also, the evidence now before the court includes more than the bodycam footage.
Officers Smith and Fox both testified that Mr. Harmon started to plant his feet and pivot toward
them. Officer Smith further testified that he was able to view the upper part of Mr. Harmon’s
chest and aimed his taser at that part of Mr. Harmon’s body. See Smith Dep. at 84:4—19. Officer
Smith could not have done so had Mr. Harmon merely turned his head back to look at the
officers while continuing to run.*

In addition, the evidence shows that two of the gunshots entered the left side of Mr.

Harmon’s lower back and impacted or exited the right front side of his body. See Dkt. No. 91-1

4 To be sure, Officer Smith testified that he did not see Mr. Harmon “manifest hostile
intentions.” Smith Dep. at 86:25-87:4. But again, Officer Smith was focusing on aiming his taser
at Mr. Harmon’s chest and did not see a knife in his hand.
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at 3. The path these bullets travelled through his body and the resulting wounds are clearly
consistent with his being roughly perpendicular to the officers rather than running away from
them. For had he only turned his head and not his lower body, the bullets presumably would not
have travelled from “left to right” nearly thirteen inches (for one bullet) or more than seven
inches (for the other). /d.

Even if, as the Tenth Circuit concluded, the bodycam footage is not alone sufficiently
clear to “blatantly contradict” Plaintiffs’ allegation, it still corroborates the officers’ testimony. It
shows Mr. Harmon turning sidewise, perpendicular with the officers; side shuffling and then (at
least apparently) planting his feet; and turning his head and upper body toward the officers. The
bodycam footage also appears to corroborate the officers’ testimony that Mr. Harmon reached
for his right hip or pocket. And as Mr. Harmon then turned, the footage clearly shows him
bringing both of his hands together at his chest, and then dropping his left arm and raising his
right elbow so his right arm was at chest level with his elbow bent while slightly bending his
knees and apparently planting his feet. This sequence of actions clearly tracks what a person
retrieving, opening, and then brandishing a folding knife would likely do.

Based on Mr. Harmon'’s actions, coupled with his possession of a knife and his threats to
cut or stab the officers, the court concludes that a reasonable officer could perceive that Mr.
Harmon made hostile, threatening motions with a knife toward the officers. The court thus
concludes that the second Estate of Larsen factor weighs in favor of Officer Fox.

4.

Even at the motion-to-dismiss stage, the Tenth Circuit concluded that the third and fourth

Estate of Larsen factors weighed in favor of Defendants because “there was around five to seven

feet separating the officers and Mr. Harmon™ and “Mr. Harmon manifested the intention to evade

18



Case 2:19-cv-00553-HCN-CMR Document 104 Filed 08/18/23 PagelD.1660 Page 19 of 22

arrest by running and pushing past an officer.” Estate of Harmon, 2021 WL 5232248, at *4.
Plaintiffs do not appear to argue that these factors now weigh in their favor, nor have they
identified any evidence that would support that contention.

To the contrary, the evidence identified by the parties not only reinforces the Tenth
Circuit’s conclusion regarding these factors but increases the weight they must be given. After
all, the Tenth Circuit concluded that the five to seven feet that separated Mr. Harmon from
Officer Fox was a short enough distance to weigh in favor of the use of force even while
crediting Plaintiffs’ allegations that Mr. Harmon was unarmed and fleeing from the officers. But
in light of the testimony that Mr. Harmon had begun to turn toward the officers while
brandishing a knife and threatening to cut or stab them, as well as the bodycam footage—which
corroborates at least some aspects of this testimony—Mr. Harmon’s proximity must be
considered to have presented a far more menacing and imminent threat to the officers’ safety.
See Estate of Larsen, 511 F.3d at 1260—61, n.1 (10th Cir. 2008).

The same evidence also makes clear that Mr. Harmon had manifested an “intention to
evade arrest” not only “by running and pushing past an officer” but also by threatening to cut or
stab the officers with a knife. Mr. Harmon thus manifested an intention to avoid arrest by any
means, including violent and potentially deadly force.

5.

Given that most of the Estate of Larsen factors favor Officer Fox—including, most
importantly, that Mr. Harmon threatened the officers with a knife—the court concludes that a
reasonable officer in Officer Fox’s position could perceive that Mr. Harmon posed an immediate
threat to the safety of the officers. The court thus concludes that the second Graham factor

weighs in favor of Officer Fox.
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C.

The other Graham factors are the severity of the crime at issue and whether Mr. Harmon
was evading arrest. The Tenth Circuit held that these factors weighed in favor of Officer Fox
even at the motion-to-dismiss stage, see Estate of Harmon, 2021 WL 5232248, at *3, and
Plaintiffs conceded at the summary judgment hearing that these factors support the use of force
in this case. See Dkt. No. 100 at 1:48:57—1:49:06. Neither of these factors requires extensive
further analysis.

Under Tenth Circuit precedent, “the first Graham factor weighs against the plaintiff when
the crime at issue is a felony, irrespective of whether that felony is violent or nonviolent.” Vette
v. K-9 Unit Deputy Sanders, 989 F.3d 1154, 1170 (10th Cir. 2021). Here, although the officers
first stopped Mr. Harmon based on minor traffic infractions, they decided to arrest him based on
an outstanding felony warrant. To be sure, it appears that at the time of the attempted arrest and
shooting, Officer Fox did not know what crime was specified in the warrant. But his
uncontradicted testimony makes clear that he inferred from the other officers’ conduct that Mr.
Harmon was being arrested on a felony warrant. See Fox Decl. q 6.

As for the third factor, there is no dispute that Mr. Harmon was evading arrest.

D.

Based on its analysis of the Graham factors and the totality of the circumstances, the
court concludes, as a matter of law, that Officer Fox’s use of deadly force was reasonable in this
case. It follows that Plaintiffs have failed to establish that Officer Fox violated Mr. Harmon’s

Fourth Amendment rights and that Officer Fox is entitled to qualified immunity.

* * *

The court recognizes that the Tenth Circuit’s opinion reversing Chief Judge Shelby’s

dismissal of Plaintiffs’ claims contains certain statements that, taken out of context, could be
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read to preclude this court from granting summary judgment in favor of Defendants. For
example, the Tenth Circuit stated that “when viewing the evidence in the light most favorable to
the Estate, we think a jury could conclude that Officer Fox unreasonably perceived Mr. Harmon
to be armed with a knife” and that “[b]ased on the totality of the circumstances, a reasonable trier
of fact could view Officer Fox’s actions as objectively unreasonable.” Estate of Harmon 2021
WL 5232248, at *4-5.

But as the Tenth Circuit repeatedly emphasized, it was required at the motion-to-dismiss
stage to accept as true Plaintiffs’ allegations, including that Mr. Harmon was “unarmed” and did
not assume “a threatening, stabbing stance” but merely “turned his head to look back at the
officers as he continued to run.” Id. at *3—4. The Tenth Circuit also expressly acknowledged that
further discovery and proceedings could lead to different conclusions. See id., at *5.

Now that the action has proceeded to summary judgment, Plaintiffs may no longer rest on
their allegations. Rather, to survive Defendants’ motion, Plaintiffs must identify evidence from
which a reasonable jury could find that these allegations are true. The court concludes that they
have failed to do so. Although Defendants have identified substantial evidence that Mr. Harmon
was armed, brandished a knife, and threatened to cut and stab the officers, Plaintiffs have
identified no more than a scintilla of evidence, embellished with speculation, in response. That
does not suffice. The court accordingly concludes that Defendants are entitled to summary
judgment on Plaintiffs’ Fourth Amendment claim against Officer Fox.

Iv.

“It is well settled that a municipality may not be held liable under § 1983 where there was

no underlying constitutional violation by any of its officers.” Hinkley v. Salt Lake City Corp.,

426 F. Supp. 3d 1207, 1220 (D. Utah 2019) (cleaned up). Because Officer Fox did not use
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excessive force in violation of Mr. Harmon’s constitutional rights, Defendants are also entitled to
summary judgment on Plaintiffs’ municipal liability claim against Salt Lake City.
V.

“The Tenth Circuit has explained that when all federal claims have been dismissed, the
court may, and usually should, decline to exercise supplemental jurisdiction over any remaining
state claims.” Reyes v. N.A.R. Inc., 546 F. Supp. 3d 1031, 1042 (D. Utah 2021) (cleaned up).
Because the court grants summary judgment in favor of Defendants on all of Plaintiffs’
remaining federal law claims, it will follow this guidance and dismiss Plaintiffs’ state law claims

without prejudice.

For the foregoing reasons, summary judgment is GRANTED in favor of Defendants on
Plaintiffs’ Section 1983 claims. Plaintiffs’ state law claims are REMANDED to the Utah Third
District Court, Salt Lake County.

IT IS SO ORDERED.

Dated this 18th day of August, 2023.
BY THE COURT:

‘L..Ac_w.\.

Howard C. Nielson, Jr.
United States District Judge
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