Bacon v. USA Doc. 6

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

MICHAEL A. BACON, MEMORANDUM DECISION AND
ORDER OF DISMISSAL
Petitioner
V. Case N02:19¢v-00735DN

(Criminal No. 2:14er-00563DN)
UNITED STATES OF AMERICA
District JudgeDavid Nuffer
Respondent.

Petitioner Michael A. Bacon seeks to vacate, set aside, or correct his sentece und
28 U.S.C. § 225%sserting claims for violation of the First and Eighth Amendments of the
United States Constitution; credit for time served; and abuse of discretiba part of the
senteging judge and prosecutorial miscondldlr. Bacon’s § 2255 Motion is his second
attempt to obtain relief from his sentence under § 2255.

An Order to Show Caudee: Subject Matter Jurisdictiossued requiring Mr. Bacon to
showcause as to why hisZ55 Motion should be denied and dismissed for his failure to obtain
prior authorizatiorfor the 82255 Motion’s filingfrom a panel of ta Tenth Circuit Court of
Appeal? Mr. Bacon responded, arguing that he previously directetiisnd appellateounsel

to raise his claimsut they did notand that his claim are timefy.

! Motion Under28 U.S.C. 8255to Vacate, Set Aside, or Correct Sentence by a Person in Federal Cus2@8% (8
Motion”), docket no. 1filed Oct. 3, 2019.

21d.; Motion Under28 U.S.C. £255to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody
(“First § 2255 Motion”) ECF no. 1in Bacon v. United States, case no. 2:1&v-00724DN (“First § 2255 Case”)
filed June 27, 2016.

3 Docket no. 4filed Oct. 10, 2019.
4 Objection,docket no. 5filed Nov. 18, 2019.
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Because a Tenth Circuit panel has not authorized the filing of Mr. Bacon’s § 2255
Motion and the circumstances do not warrant a transfer to the Tenth Circuit fov, islrie
Baoon’s §2255 Motiort is DENIED and DISMISSED without prejudice for lack of jurisdiction.

BACKGROUND

On November 5, 2014, the government filed an IndictPremarging Mr. Bacon with
four counts of Bank Robbery and one count of Credit Union Robbery, all violatidigslfs.C.

8 2113(a) Subsequent|ythe parties entered a Plea Agreement pursudmadoR. Crim.
P.11(c)(1)(C)” And acombined change of plea and sentencing hearingheasheld on
June 29, 2015.

At the June 29, 2015 hearing, and pursuant to the Plea Agreement, Mr. Bacon pleaded
guilty to two counts of Bank Robbery and one count of Credit Union Robbery, all violations of
18 U.S.C. § 2113(8)However,Mr. Baconrequested that a plea supplemfenin not befiled on
the case’slocket under sedf. This request was denied becaiiss the District of Utals policy
to file thesealed plea supplemeitBased on his guilty pleas, and consistent with the parties’
stipulated term of imprisonmefitMr. Bacon was sentenced to a prison term of 80 mdsths.

Mr. Bacon was also sentenced to a 60-month term of supervised rélease.

5> Docket no. 1filed Oct. 3, 2019
8 Filing no. lin United States v. Bacon, 2:14cr-00563DN-1 (D. Utah) (“Ciminal Case”), filed Nov. 5, 2014.

7 Statement by Defendant in Advance of Plea of Guilty and Plea AgreemsuoiaRt td-ed. R. Crim.
Proc.11(c)(1)(C)(“Plea Agreement™filing no. 19in Criminal Case, filed June 29, 2015.

8 Minute Entry for Proceedings Held Before Judge David Nufiléng no. 18in Criminal Casefiled June 29, 2015.
91d.; Plea Agreement 11 1, 12.a.

0 Change of Plea and Sentencing Transcript at 3568 ECF no. 5n First §2255 Case, filed Aug. 10, 2016
11d. at 16:417:3.

2plea Agreemerff 12.b.

13 Judgment in a Criminal Case affiing no. 24in Criminal Case, filed July 2, 2015.

1d. at 3.
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Nearly one year later, on June 27, 2016, Mr. Bacon filedrirst§ 2255 Motion arguing
that his convictions and sentence should be set aside and vacated because of prosecutorial
misconduct,neffective assistance of defense counsel, and because his term of sdpeteiase
exceeds the maximum term allowed by statB#mong his arguments regarding ineffective
assistance of counsel, Mr. Bacon argueddbansel should not have pattad thesealed plea
supplement to bfiled on the dockein his Criminal Casé®

On June 5, 2018, a Memorandum Decision argde©issuedwhich denied in part and
granted in parMr. Bacon’s First 255 Motion!’ Mr. Bacon’s prosecutorial misconduct claim
wasdenied and dismissed with prejudlmecause he waived the right to seek collateral review on
the ground of prosecutorial miscondd@&Mr. Bacon'’s ineffective assistance of counsel claim
was denied and dismissed with prejudice because he plainly wastitied to relieft® Mr.
Bacon’s claim regarding his term of supervised release was gfedBacon appealed the
Memorandum Decision and Ord&rbut his appeal was dismissed for lack of prosecifion.

On November 14, 2018, Mr. Bacon was resentenced to correct the term of his supervised

release’® At the hearing, Mr. Bacon again requested that the sealed plea supplemenkée stric

15 First§ 2255 Motion at %, 6-7, 9-16.
16|d. at 5.

" Memorandum Decision and Order Granting in Part and Denying in Part § 225 ibtemorandum Decision
and Order”) ECF no. 54n First §2255 Case, filed June 5, 2018.

181d. at 7#15.
191d. at 1519.
201d. at 1920.

21 Notice of Appeal & Request to Circuit Judges of th& €. Court. Of Appeals for Certificat€&CF no. 54n
First 82255 Case, filed June 20, 2018; Notice of AppE&ll- no. 60n First 82255 Case, filed Aug. 13, 2018.

22 Order,United Sates v. Bacon, appellate no. 28097 (Jan. 17, 2019ECF no. 6an First §2255 Case, filed Jan.
22, 2019.

23 Minute Entry for Proceedings Held Before Judge David Nyffdinute Entry for Resentencing;filing no. 101
in Criminal Case, filed Nov. 14, 2018.
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from the docket in his Criminal CastThe request was again denf@dir. Bacon was
resentenced to a prison term of 80 months to run concurrent with his sentences in twat&tah st
court casesand a 36-month term of supervised relese.

Approximately 11 months later, on October 3, 2019, Mr. Bacon initiated this case by
filing his second 8255 Motion?’ Mr. Bacon asserts claims for violation of the First and Eighth
Amendments of the United States Constitution, abuse of process, and prosecutariaduisc
regarding the sealed plea supplement filed in his Criminal €ade.Bacon also asserts a claim
seekingeredit for time served® There is no indication in the record that Mr. Bacon sought or
obtained prior authorization from a panel of the Tenth Circuit Court of Appeals folirigeofi
his second § 2255 Motion.

DISCUSSION

Section 2255 provides that “[a] prisoner in custody ... claiming the right to be gklease
upon the ground that the sentence was imposed in violation of the constitution or laws of the
United States, or that the court was without jurisdiction to impose sentence... may move ...
to vacate, set aside or correct the senteffiddwever, “[blefore a federal prisoner may file a
second or successive motion under 8§ 2255, the prisoner must first obtain an order from the

appropriate court of appeals authorizing the district court to consider the mbtidndistrict

241d.

Bd.

261d.; Amendedludgment in a Criminal Case aB82filing no. 103in Criminal Case, filedNov. 19, 2018
27Docket no. 1filed Oct. 3, 20109.

281d. at 48,10-11.

21d. at 810.

3028 U.S.C. § 225(a)

31InreCline, 531 F.3d 1249, 1250 (10th Cir. 20@8iting 28 U.S.C. 8§ 2244(b)(3)(AR255(h).
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court does not have jurisdiction to address the merits of a second or successive § 2255 ... claim
until [the appropriate court of appeals] has granted the required authoriZation.”

Because Mr. Bacds § 2255 Motion is hisecondattempt to obtain relief from his
sentence under 255, and the filing of his § 2255 Motion has not been authorized by a Tenth
Circuit panel, jurisdiction to address the merits of Blicoris § 2255 Motion is lacking.

Neverthelss,28 U.S.C. § 163provides that “if a district court determines that it lacks
jurisdiction over a civil action, it ‘shalif it isin the interest of justice, transfer such action ... to
ary other such court in which the action ... could have been brougftf-Rithough § 1631
contains the word ‘shall,” [the Tenth Circuit has] interpreted the phrasesiintthe interest of
justice’ to grant the district court discretion in making a degito transfer an action or instead
to dismiss the action without prejudic¥. Therefore, before transferring a second or successive
motion under 8§ 2255 to the appropriate court of appeals for authorization, the interestef justic
must be considerett.Factors for determining whether it is in the interest of justice to transfer a
second or successive § 2255 motion include:

whether the claims would be time barred if filed anew in the proper forum,

whether the claims are likely to have merit, and whethecltims were filed in

good faith or if, on the other hand, it was clear at the time of the filing the court
lacked the requisite jurisdictiofd.

Considering these factors, it is not in the interest of justice to transf&adoris § 2255
Motion to the Tenth Circuit for review. While Mr. Bacon filed his § 2255 Motion within one

year of his November 2018 resentencing,chasmsare not likely to have merikr. Bacon’s

32]d. at 1251

33|nreClinge, 531 F.3d at 125@juoting28 U.S.C. § 1631(emphasis in original).
341d. (internal quotations and punctuation omitted).

351d.

361d.


https://www.westlaw.com/Document/N8FC16EF00AC311E9AA188B4EA12FD34D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ie90fb1874dfc11ddb7e583ba170699a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1250
https://www.westlaw.com/Document/N8FC16EF00AC311E9AA188B4EA12FD34D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

claims relating to the sealed plea supplement are not properly the subject a2866
because they do not challenge Mr. Bacon’s sentence or seek the right to be.félglasBadcon
also waived his right to seek relief under § 2255 “except on the issue of ineffesistarase of
counsel.®® And Mr. Bacon has unsuccessfutlyallenged the sealed plea supplensent
docketingon multipleoccasions? including in his First 255 Motion?*®

Additionally, “[ijn order to challenge the calculation of credit for time served,
[a d]efendant must first exhaust all of his administrative remeditstine Bureau of Prisons
before he seeks judicial review regarding the calculation of credit for émeds™! “Once [the
defendant] has done so, if [un]satisfied with the Bureau of Prisons’ resolution ofjdgluekt for
sentence credit, [the defendamiay raise the issue by filing a petition un@eéru.S.C.
§ 2241”42 And “such petition must be filed in the judicial district where [the d]efendant is held
in custody at the time such a petition is filéd There is no indication in the record that Mr.
Bacon exhausted his administrative remedies, &h@2b5 motion is not the proper procedural
vehicle for Mr. Bacon'’s claim seeking credit for time served

Moreover, none oMr. Bacon'’s claimsely on newly discovered evidence or new rule of
constitutional law, which are necessary to permit the filing of a second ossivecmotion

under § 22554

3728 U.S.C. § 2255(a)

38 Plea Agreement 1 12.e.(2).

39 Change of Plea and Sentencing Transcript at 15728, Minute Entry for Resentencing.
40 First § 2255 Motion at 5; Memorandum Decision and Order 918

41 United States v. Chavez, No. CR 093086 RB, 2011 WL 13189834, *1 (D. N.M. Jan. 11, 20ti)ng Montez v.
McKinna, 208 F.3d 862, 865 (10th Cir. 2000)

421d. (citing Montez, 208 F.3d at 865
431, (citing 28 U.S.C. § 2241(})
4428U.S.C. § 2255(h)
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Thereforepecause it is not appropriate to transfer Blacoris 8 2255 Motion to the
Tenth Circui for review, the§ 2255 Motior® is DENIED and DISMISSED for lack of
jurisdiction. Because the dismissal of Macoris 8§ 2255 Mation is without prejudice, he may
attempt to refile th& 2255 Motion in the proper forum, the Tenth Circuit Court of App&als.

ORDER

IT IS HEREBY ORDERED that MiBacoris § 2255 Motiort” is DENIED and
DISMISSED without prejudice for lack of jurisdiction.

The Clerk is directed to close the case.

SignedNovember20, 2019.

BY THE COURT

Dawvid Nuffer
United States District Judge

45 Docket no. 1filed Oct. 3, 2019
4628 U.S.C. § 2255(h)
47 Docket no. 1filed Oct. 3, 2019
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