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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

FEDERAL TRADE COMMISION and MEMORANDUM DECISION AND
UTAH DIVISION OF CONSUMER ORDER GRANTING SLOANS’
PROTECTION MOTION TO INTERVENE

(DOC. NO. 132)
Plaintiffs,

V.

NUDGE, LLC; RESPONSE MARKETING | Case N02:19cv-00867DBB-DAO
GROUP, LLC; BUYPD, LLC; BRANDON
B. LEWIS; RYAN C. POELMAN; PHILLIP | Judge David Barlow
W. SMITH; SHAWN L. FINNEGAN; and
CLINT R. SANDERSON Magistrate JudgBaphne A. Oberg

Defendants.

Before the court is the Motion to Intervene (“Mot.,” Doc. No. 132) filed by Erryl Sloan,
Rosemary Sloan, American Estate and Trust FBO Erryl Sloan IRA, Ameritate Bad Trust
FBO Rosemary Sloan IRA, and E&R EnterpriseC (collectively, the “Sloans”) The Sloans
move to intervene in order to seek relief from the preliminary injunction in this dasat 5.)
They assert that Defendant BuyPD, LLC (“BuyPD”) stopped making payments under its
settlement agreement with the Sloans after the injunction was entered, anckhieyesempt
those payments from the injunctiodd.f For the reasons set forth below, the motion to

intervenes GRANTED!

! Pursuant to Local Rule DUCIiVR 7-1(f), the court finds oral argument unnecessary asl mak
its recommendation on the motion based on the parties’ written memoranda.
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BACKGROUND

Erryl and Rosemary Sloan are retireds purchased investment properties from
BuyPD. (Mot. 2, Doc. No. 13Decl. of Rosemary Sloan (“Rosemary Declf) 2F3; Doc. No.
132-1; Decl. of Erryl Sloan (“Erryl Decl.”) 11 2-3, Doc. No. 132-1.) The Sladegethat in
October 2014, BuyPD solicited their purchase of unregistered investment contiaintg,n the
form of investment rental propertiegich weresoldas a‘package”with in-place management
companies. (Mot. 2, Doc. No. 132; Rosemary Decl. T 3, Doc. No. 1B@yl;Decl.| 3 Doc.

No. 132-1) The investments were madsing the Sloan’s retirement funds, inithiadividual
retirement accounts (“IRAs”) at American Estate and Tr{stot. 2, Doc. No. 13ZRosemary
Decl. 15, Doc. No. 132-1; Erryl Decl. %, Doc. No. 1321))

In December 2017, the Sloans retained counsel to represent them in their clairgs arisi
out of the investment contractagainst BuyPDits affiliates and control persons. (Mot. 2, Doc.
No. 132; Rosemary Decl. { 6, Doc. No. 132-1; Erryl Decl. 1 6, Doc. No. ]1B2€l. of
Christopher Mader, Esq. in Support of the Sloans’ Mot. to Intervene (“Mader Decl.Ddt4,
No. 132-2.) In July 2018, the SloassdBuyPD attended mediation and entered into a written
settlement agreement. (Mot32Doc. No. 132Rosemary Decl 8 Doc. No. 132t; Erryl
Decl. | 8 Doc. No. 132-1Mader Decl{ 4, Doc. No. 132-2.) According to the Sloans, their
investmentshrough BuyPD were essentially rescindedier the settlement agreemeand they
transferred title to twentgight investment contracts to BuyPD in exchange for BugPD
agreemento make structured paymentsth@mtotaling $605,000. (Mot. 3, 5, Doc. No. 132;
Rosemary Declf 9, 13, Doc. No. 132-1; Erryl Decl. 1 9, 13, Doc. No. 1,32<der Decly 7,
Doc.No. 132-2.) The Sloardaim themajority of thesettlement payments are fundsdthe

sales ofroperties they returned to BuyPD, and that Sloans retained a security interast
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these propertiegending sale. (Mot. 3, Doc. No. 13R¢psemary Declf] 1Q Doc. No. 132-1;
Erryl Decl.§ 1Q Doc. No. 132-1Mader Decly 8 Doc. No. 132-2

The Sloans assert that the claims they settler® based on securities fraud. (Mot. 5,
Doc. No. 132MaderDecl. § 3, Doc. No. 132: They allegeghe amount they paid for BuyPD
seminarstptaling$17,000) “did not play any role in the mediation, the settlement negotiations,
or the amount of the settlement.” (Mot. 3, Doc. No. K& alsdMader Decly 5 Doc. No.
132-2.)

On November 5, 2019, the Federal Trade Commission (“FTC”) and the Utah Division of
Consumer Protection (“Division”) filed their Complaint agaiDsfendantsn this action,
including BuyPD, asserting claims for violations of fed@nd state consumprotection laws.
(Compl.91 2, Doc. No. 4.) The FTC and the Division all@gfendantsan a “deceptive
scheme” involving(1) real estate investment seminars in which they “misrepresented to
consumers that they will be taught a proven formula on how to make substantial money from
investing in real estate”; (2) telemarketing calls to pitch@mene real estate coaching; and (3)
thesale of investment propertiedd.(1 3 7-8.) On December8, 2019, the district judge
entered greliminaryinjunction against Defendants, prohibiting certain activities including
transferring any assets “except in the ordinary course of busin&gpuléted Prelim. In;.
(“Injunction”) 6, Doc. No. 89.)

The Sloansllegethat untilthe injunction was entered, BuyPD timely made every
payment to them under thetdementagreement, totaling $480,000 to date. (Mot. 5, Doc. No.
132;Rosemary Decl. 11 323, Doc. No. 132 Erryl Decl. 11 12 13, Doc. No. 132-)

However, following the entry of the injunction, BuyPD ceased making payments to the Sloans,
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leaving $125,000 unpaid. (Mot. 5, Doc. No. 132; Rosemary Decl. { 13, Doc. Nb; EB3A
Decl. 1 13, Doc. No. 13211

On May 6, 2020, the Sloans moved to interveitiger as a mattef right or permissively
in order to seek aexempion from the injunction fothe settlement payments. (Mot2], 5-8,
Doc. No. 132.) The FTC and the Division filed a response, opposing intervention by the Sloans
as a natter of right but agreeing to permissive intervention solely for the purpose of seeking
relief from the injunction (Pls.” Resp. to Movant Sloans’ Mot. to Intervene (“Pls.” Resp.”) 2,
Doc. No. 136.) Defendants, including BuyPD, filed a memorandum in opposition to the Sloans’
motion to intervene. (Defs.” Opp’n to Sloans’ Mot. to Intervene (“Defs.” Opp’n”) 2, Doc. No.
139.) The Sloans also filed a reply in support of their motion. (Doc. No. 147.)

LEGAL STANDARD

Rule 24(a) of the Federal Rules of Civil Procedure governs intervention of right and
provides, as relevant here:

On timely motion, the court must permit anyone to intervene wholaims an

interest relating to the property or transaction that is the subject of the action, and

is so situatd that disposing of the action may as a practical matter impair or

impede the movarg’ability to protect its interest, unless existing parties

adequately represent that interest.
Fed. R. Civ. P. 2@)(2). Under this rule, applicantsayintervene as of right if the following
elements are met(1) the application is timely; (2) the applicant[s] claim[ ] an interest relating
to the property or transaction which is the subject of the action; (3) the applicat¢j€st may
as a practicaiatter be impaired or impeded; and (4) the applicgntfErest is [not] adequately
represented by existing partiesN. Energy Alliance v. Zink877 F.3d 1157, 1164 (10th Cir.

2017) (alteration in original)The Tenth Circuit “has historically taken a ‘liberal’ approach to

intervention and thus favors the granting of motions to intervelae.”
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Rule 24(b) of the Federal Rules of Civil Procedure governs permissive intervention and
provides, as relevant here, that “[o]n timely motion, the court may permit anyone to intervene
who. . . has a claim or defense that shares with the main action a common question of law or
fact” Fed. R. Civ. P. 24(b)(1)(B). The rule also provides that “[ijn exercising itsedigor
the court must consider whether the intervention will unduly delay or prejudice the atijundica
of the original parties’ rights.” Fed. R. Civ. P. 24(b)(3).

DISCUSSION

The Sloans sedkave to intervene either as of right under Rule 24(aganissively
under Rule 24(b). (Mot. 5-8, Doc. No. 132.) In opposition, Defendants trg$oans lack
Article 11l standing and fail to meet the requirements of either intervensiaf aght or
permissive interventioR.(Defs.” Opp’'n 4-10, Doc. No. 139.) The FTC and the Division do not
oppose permissive intervention by the Sloans, but arguatkayot entitleda intervention as of
right. (Pls.” Resp. 6 n.9, 67, Doc. No. 136.)

A. Article 1l Standing

“[A] n intervenor of righmust demonstrate Article Ill standing when it seeks additional
relief beyond that which the plaintiff requestd.own of Chester v. Laroe Estates, |37 S.

Ct. 1645, 1651 (2017})ee alsdafe Sts. Alliance v. Hickenloop869 F.3d 865, 912 (10th Cir.
2017) (‘Article lllI’s requirements apply t@all intervenors, whether they intervene to assert a
claim or defend an interes{emphasis in original)). Article Il standing requires a litigant to

show: (1) an injury in fact that is (a) concrete and particularized and (b) ecioahinent, not

2 Defendants also argulee motion to intervene should be denied because it contains “factual
errors” regarding the scope of the injunction and the source of the settlement payDefss
Opp’n 4, Doc. No. 139.) These arguments go the merihether the Sloans aeatitled to

relief from the injunctionwhich the court does not considgrthis juncture Defendants may
reassert their argumeivhen the Sloans move for relief from the injunction.

5
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conjectural or hypothetical; (2) the injury is fairly traceable to the chalkkkogeduct; and (3)

the injury can likely be redressed by a favorable decisi&@ane Cnty. v. United State328

F.3d 877, 888 (10th Cir. 201®iting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),
Inc., 528 U.S. 167, 180-81 (2000)).

Defendantxontend the Sloans do raltegean imminent injury. (Defs.” Opp’n 5-6,
Doc. No. 139.) Defendants frame the Sloans’ injury as the risk that BuyRinbt have
money to resume contractual payments to the Sloans at the end of this [chsg.6(Emphasis
in original).) Defendants claim this injury is not imminent and is insufficient tdezcstanding,
citing FederalTrade @mmissiorv. Johnson800 F.3d 448 (8th Cir. 2015). (Defs.” Opp’n 6,
Doc. No. 139.)The Sloansespond that they suffered an actual injury sufficient to confer
standing because BuyPD stopped making settlement payments after the injunctioneds ente
and those payments are now overdue. (Sloans’ Reply in Support of Mot. (“Reply”) 7, Doc. No.
147.)

With this argument, the Sloahave allege@n actualnjury sufficient to confer standing.
Theinjury theyclaimis the loss of monthly payments due to them under the settlement
agreement since the entry of the injunciiothis case This injury is reitherspeculativenor
hypothetical—the Sloartsave suffered thmjury eachmonth theyhavenot receive a payment
and they will continue to be injured until payments resufrt@re is no need to consider
whether some future injumpay “imminent,” because the Sloans have allegeexasting,
ongoing injury. This injury is sufficient to confer standing.

FederalTrade mmissiorv. Johnsonthe case relied on by Defendants, involved
different circumstances than those presented here. In thattempepposed intervenors were

two consumers who hdted a class action againgBitcoin miningbusiness several months
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before the FederdliradeCommissionbrought its own case against the business. 800 F.3d 448,
450 (8th Cir. 2015).The consumers allped “a successful FTC sUyivould] eliminate class
memberscontractual right to obtain possession of the Bitcoin mining equipment . . . and
[would] extinguish class membeability to recover damages” their ongoing caseld. at 451
(internal quotation marks otted). The Eighth Circit held such injury wagonjectural and
hypothetical because it was ¢mgent on several conditionthie FTC prevailing, the district
court awarding relief precluding consumer recovery, the class being certified, anasthe cl
prevailing in its own suitld. Here, by contrast, the Slodmave already obtained a settlement
under which they arentitled to receive monthly paymeritem BuyPD, and BuyPD stopped
making those payments as a result of the entry of the injunction in this case. Thus, unlike the
consumers idohnsonthe Sloans’ injury is not contingent on future conditions but is an actual
injury which has already occurred

Defendants do not challenge any other element of standlifigere the Sloans allege
actualinjury occurred as a result of the injunction entered in this case andrsegkemption
from the injunction, the elements of causatmal redressability are also m¢geeMot. 5, Doc.
No. 132.) Therefore the Sloans have Article 11l standing to intervene in this case.

B. Intervention as of Right

Thecourt next examines whether the Sloares/ intervene as a matter of right,

considering each of the fotquirementsinder Rule 24(a).

1. Whether the Applicatiorsi Timely

An application to intervene must be timely. Fed. R. Civ. P. 24(a). Casséss
timeliness “in light of allof the circumstances.W. EnergyAlliance, 877 F.3d at 1164. In this

inquiry, “three non-exhaustive factors are particularly important: (1) the lengthettiroe the
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movants knew of their interests in the case; (2) prejudice to the existing pamtg8) prejudice
to the movants. Id. (internal quotation marks omitted).

Thepreliminaryinjunction was entered on December 18, 2019, and the Sloans moved to
intervene on May 6, 2020 Séelnjunction, Doc. No. 89; Mot., Doc. No. 132The Sloans assert
thatonce they learnegayments ceased because of the injunction, they filed the motion to
intervene “as soon as possible thereaftelklbt( 6, Doc. No. 132.)Neither Plaintiffs nor
Defendantghallenge the timeliness of the &fs’ motion, nor do thegllege prejudiceesulting
from adelay Because the Sloans moved to intervene only a few months after the injunction was
entered, and while theasesstill in its early stagegsheir motionwastimely.

2. Whether théApplicantsClaim an Interest Relating to the Property or Transaction
Which is the Subject of the Action

To intervene as a matter of right, thephcants must claiian interest relating to the
property or transaction which is the subjecthef action’ Fed. R. Civ. P. 24(a)(2).Whether
.. .applicant[s] ha[ve] an interest sufficient to warrant intervention as amoétight is a
highly factspecific determinatioi. W. Energy Alliance877 F.3d at 116Ealterations in
original) (internal quotation marks omitted).
The Sloanglaim an interest ithe resumption of monthlgettlemenpayments from
BuyPD, which ceaseds a result of thimjunctionin this case freezinBuyPD’s assets(See
Mot. 5, Doc. No. 132.)Neither Plaintiffsnor Defendants dispute this element. The Sloans have
adequately alleged an intereslkating tothe subject matter of this action.

3. Whether the Applicants’ Interest Mass a Practical Mattebe Impaired or Impeded

Applicants for intervention of righthustalsoshow “it is ‘possible’ that the interests they
identify will be impaired” by the pending litigationV. Energy Alliance877 F.3d at 1167. The

Tenth Circuit has described tlelement as presenting “a minihimurden.” 1d.
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Both Plaintiffs and Defendants contend the Sldan$o meet this requirementelying
on the Tenth Circuit’s recent decision@GommaodityFutures Trading Commission v. Rust Rare
Coin, Inc, 811 F. App’x 497 (10th Cir. 2020) (unpublishedPls. Resp 6 n.9, Doc. No. 136;
Defs! Oppn 8-9, Doc. No. 139.)n that casegovernment agencies brougint @enforcement
action againsa business for allegedly operating a Ponzi scheRust Rare Coin811 F. App’x
at 499. The court entered an order freezing the business’s assets and appointingraaece
identify and preserve the assiithe receivership estatéd. Two customers who hadired
$96,000 to the business to purchase gold dastdbefore its assets were frozeoved to
interveneas a matter of rightld. Thedistrictcourt deniedhe motion explaining that [ijn an
enforcement action such as this, where an applicant for intervention seeks to retailve a
against a receivership estate, the applisanterest is pitected when it has the opportunity to
bring the claim without intervening.ld. (alteration in original) Thedistrict court concluded the
applicants had such an opportunity because a claim resolution probadureen implemented
which “allowed them to present their claim to the gold coins or thetvaresferred funds as if
they were full parties to the enforcement@eti Id. at 500 (internal quotation marks omitted).
The Tenth Circuit affirmed, concluding the applicaritslfed] to demonstrate that any aspect of
their claim involving the gold coins or the wire-transferred funds cannot be assertedaadd
without impairment of their interest through the claim resolution procedure establishes by t
district court in the enforcement actibnd. at501.

TheRust Rare Coimlecision relied on a pridrenth Circuit caseddressing intervention
in similar circumstancesCommodity Futures Trading Conssion v. Chilcott Portfolio
Managementinc.,, 725 F.2d 584 (10th Cir. 1984). In that case, an investor sought to intervene in

agovernmenenforcement action, seekjrthe return of his $70,000 investment in the defendant
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corporation.|d. at 585-86. The court denied the motion because a receiver had been appointed,
and the investor had an opportunityptotect his claimed interest the corporation’s assets
through the claim procedure established by the receldeat 586—-87.

Here,no receiver has been appointed and no claim resolution procedure has been
implemented through which the Sloans could press their claim for resuropsettiement
payments from BuyPD. The preliminary injunction does not provide for the appointment of a
receiver. $eelnjunction, Doc. No. 89.) Thushlike Rust Rare CoimndChilcott, there is no
otheravenuefor the Sloans tprotect their interest in the settlement payments seek relief
from the injunctiorat this stage The Sloans’ interest ieceivingsettlement paymenfsom
BuyPD is impeded by the injunctiontinis action and there is no other opportunity to protect
this interest without intervening.Under these circumstances, this element is met.

4. Whether the Applicants’ Interelst Adequately Represented by Existing Parties

Applicants may not intervene as a matter of rifjttieir interests are adequately
represented bgxisting parties.Fed. R. Civ. P24(a)(2). However, “[the burden to satisfy this
condition is minimal, and. . [tlhe possibility of divergence of interest need not be great in order
to satisfy this element.W. Energy Alliance877 F.3d at 1168:[T] his showing is easily made
when the party upon which the intervenor must rely is the government, whose obligation is to
represent not only the interest of the intervenor but the public interest generally, andywho ma
not view that interest as coextensive with the intervenmatticular interest. Utah Ass’n of
Counties v. Clinton255 F.3d 1246, 1254 (10th Cir. 2001).

The Sloans argue their interestle resimption of settlement payments is not
represented biplaintiffs, which are both government entities. (Reply 9, Doc. No. 147.)

Defendants argue the Sloans’ interests are represented bémaGsenplaint “challenges

10
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BuyPD’s sale of properties to customers like the Sloans,” and “the FTC and themivis
expressly seek reimbursement or refunds to entities or persons who purchased phaparties
BuyPD—like the Sloans.” Defs.” Opp’n 7, Doc. No. 139.)Deferdantscite Tri-State
Generation & Transmission Association v. New Mexico Public Regulation Commig8ion
F.3d 1068 (10th Cir. 2015), for the proposition tiegaresentation is adequatbere “the
objective of the applicant for intervention is identical” to a government agency paren “
though a party seeking intervention may have different ultimate motivation[s] from the
governmental agency.ld. at 1072—73(alteration in original) (internal quotation marks omitted)

TheSloans’ objectives are not the same as the goverragentyplaintiffs in this case
Althoughthe FTCand the Division seek redress for consumers hammadimilar manner as
the Sloans, the Sloahave already settled their claim against BuyPD and are merely seeking the
resumption of paymentsder the settlement agreemeint other words, # Sloansclaim for
redress based on the sale of propeliieBuyPDhas been resolvednd they are instead seeking
to enforce a contractudafht to receive ongoingaymentainder the settlement agreement
Moreover, they are seekimglief from the injunction which was sought by the government
plaintiffs. And Plaintiffs indicate theyeed more information to determine their position
regarding the Sloans’ request for reliegeéPls.’ Resp. 7-9, Doc. No. 136Under these
circumstances, thBloans’interests ar@ot adequately represented by the governmiairitfs
in this case.

In sum, the Sloans meet #ile requirements to intervene as a matter of right under Rule

24(a).

11
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C. Permissive Intervention

Even if the Sloanwere not entitled tintervene undeRule 24(a), they would be entitled
to intervene permissively under Rule 24(bheTSloans’ claim regarding the settlement
payments sharésommon questiofs] of law or fact”with this enforcement action, including the
disposition of BuyPD’s assets and the interpretation of the terms of the injunSgefRed. R.
Civ. P. 24(b)(1)(B). Allowing the Sloans to intervene to challenge the applicability of the
injunctionto their settlement paymentstorseek an exemption will not “unduly delay or
prejudice the adjudication of the original parties’ rights.” Fed. R. Civ. P. 24(l)&endang
argueallowing the Sloans to intervene would permit every other BuyPD custonmetoene
andpress their claims in this actiorfDefs. Opp’'n 10, Doc. No. 139.) However, unlike other
customers, the Sloans haaleesadysettled their claimagainst BuyPD and merely seek the
resumption of settlement payments, which they assert shewddempt fronthe injunction.
Under these circumstances, allowing the Sloans to intervene will not causedeteduer
prejudice, and will nobpen the floodgates to the claims of dissimilarly situated customers
Accordingly, the Sloans may also intervgremissivéy under Rule 24(b).

CONCLUSION

For the foregoing reasons, tbeurt GRANTS theSloans’ motion to intervene (Doc. No.
132).

DATED this 23rdday ofNovember202Q

BY THE COURT:

A.

Dapkine A. Oberg
United Statedagistrate Judge
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