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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CARLOS VELASQUEZ, MEMORANDUM DECISION
AND ORDER
Plaintiff,
Case No. 2:20-cv-00205-DB-PMW
V.
STATE OF UTAH et al., District Judge Dee Benson

Defendants. Chief Magistrate Judge Paul M. Warner

Before the court are Plaintiff Carlos Velasquez’s (“Plaintiff’) compteanid several
motions? The court notes that Plaintiff is proceedprg se in this case. Consequently, the court
will construe his pleadings liberall\see, e.gLedbetter v. City of Topekd18 F.3d 1183, 1187
(10th Cir. 2003). The court also notes thatiilff has been permitteih proceed in forma
pauperis under 28 U.S.C. § 1915 (“IFP StatuteAccordingly, thecourt will review the
sufficiency of Plaintiff’'s complaint mder the authority of the IFP Statute.

BACKGROUND

On September 18, 2018, Plainfifed an action in this court against the State of Utah;
the Utah Department of Human Services; thehUdffice of Administrative Hearings; and the

Utah Division of Aging and Adult Seices, Adult Protective ServiceSeeVelasquez v. State of

1 SeeECF no. 4.
2SeeECF nos. 2, 9, 11.

3 SeeECF no. 3.
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Utah, 2:18-cv-00728-DN (Velasquez”). In a memorandum dec@i and order dated February
25, 2019, District Judge David Nuffeiewed Plaintiffs complaint invelasquez uinder the
authority of the IFP Statute.

In that order, Judge Nuffer reat that Plaintiff’s complaint iWelasquez Wwas “generally
confusing and difficult to decipher.”’Nevertheless, Judge Nuffer noted that the genesis of
Velasqgez bppeared to be an administrative actluat was commenced against Plaintiff by the
Utah Division of Aging and Adult ServicésIn Velasquez, IPlaintiff identified that case as
“Utah Administrative Case: 2246378*Administrative Case”). Plaintiff’s complaint in
Velasquez tetailed “an extensive history of liijng the Administrative Case in Utah
administrative agencies, the Utah Third Distric@, the Utah Court of Appeals, and the Utah
Supreme Court,” which includedcanstitutional claim asserted Welasquez.¥ Plaintiff’s
complaint inVelasquez sought (1) a declaration of uncongtionality with respect to several
statutes and regulations; (2) “[B&y” of the Administrative Case; (3) “[ijnterest to preference
on [Velasquez]icase over ordinary civil cases”; (4jnterest to three applications for

extraordinary writ[s], Mandamus, Prohibition, [ariejecution”; and (5) “[ihterest to generate

4 SeeVelasquez,IECF no. 27.
°Id. at 1.

®See idat 2.

" SeeVelasquez,|IECF no. 3 a 1.

81d. at 2.



an effective ruling to prosecute origirtattfeasors against a manner of conspirdcflaintiff’s

complaint inVelasquez also alleged that Plaintiff had “a stained interest thave some more
impartial committee weigh whether’ the UtahpBeme Court ‘sustained procedural malice to
wrongful decline of interest’ wheihissued certain orders in tieeurse of his litigation of the
Administrative Case® The complaint invelasquez further alleged “that the Utah Supreme
Court ‘sustained malice,’ ‘refused to clgrihe constitutional question,” and ‘refused to
recognize evidence*

After reviewing Plaintiff's complaint iVelasquez,lJudge Nuffer concluded that
Plaintiff's action was barred by tfRooker-Feldmamloctrine'? Judge Nuffer also concluded
that it would be futile to mvide Plaintiff with an oppounity to amend his complaitt.
Accordingly, Judge Nuffer dismiss&@lasquez Wwith prejudice under thauthority of the IFP

Statute for failure to state clairapon which relief could be grantétl See28 U.S.C.

§ 1915(e)(2)(B)(ii).

%1d. at 13-525see alsov/elasquez,IECF no. 27 at 2.

10 velasquez,IECF no. 27 at 2 (quotinyelasquez,|IECF no. 3 at 24-25).
111d. (quotingVelasquez,IECF no. 3 at 25)

12See idat 4-5.

13Seeidat 5.

14 See idat 5-6.



On March 8, 2019, Plaintiff filed a motion teconsider Judge Nuffer’s February 25,
2019 memorandum decision and order dismissiigsquez.t®> Judge Nuffer denied that
motion on March 12, 2019, concluding that Plafigiirguments were ticorrect and without
merit.”®

On March 20, 2019, Plaintiffléd a notice of appeal Melasquez.}’ On June 11, 2019,
the Tenth Circuit Court of Appeals issuedader and judgment on Plaintiff's appe&ee
Velasquez v. UtatY75 F. App’x 420, 421-23 (10th Cir. 2019 that order and judgment, the
Tenth Circuit stated:

This appeal is the latest skirmish itbag-running legal battle between [Plaintiff]
and various agencies and courts of treeSof Utah. The g@a appears to have
begun with administrative law proceediragghe Utah Department of Human
Services. After the administrative peedings concluded, he took his fight to
Utah state court, where in additionHis original clains he raised new
constitutional claims regarding the fa&ss of his administrative proceedings and
challenging the constitutionality of sevet#thh statutes and regulations. Unable
to find success after exhaustinig appeals in Utah state court, he sued the State
of Utah and several state agencies in fadgéistrict court. In federal court he
once again raised his constitutionaliols from state court while adding
constitutional claims . . . .

Id. at 421.

15 Seevelasquez,IECF no. 29.
®\elasquez,IECF no. 31 at 2.

17 Seevelasquez,IECF no. 33.



On October 1, 2019, Plaintiff filed a petitiorr fwrit of certiorari with the United States
Supreme Court with respect¥elasquez.t®* On December 9, 2019, the Supreme Court denied
Plaintiff's petition®

On April 3, 2020, Plaintiff filed t§ complaint in the instant actiéh.Plaintiff’'s 91-page
complaint names the following four parties afeddants, all of which we named as defendants
in Velasquez:| the State of Utah, the &t Department of Human Sawes, the Utah Division of
Aging and Adult Services/Adult Protective Sems, and the Utah Office of Administrative
Hearings?! Plaintiff also names thfellowing defendants: Utahd@ernor Gary R. Herbert;

Utah Attorney General Sean Reyes; the Utagislature; the Utabffice of Legislative
Research and General Counsel; Thomas RgMa, Utah Attorney of General Counsel; Nels
Holmgren, Utah Division of Aging and Adult Séres Division DirectorJ. Stephen Mikita,
Utah Assistant Attorney General (Adult ProteetServices); Sonia Sweeney, Utah Office of

Administrative Hearings Divisin Director; Laura Thompson, Ut&lssistant Attorney General

18 SeeVelasquez,IECF no. 50.
19 Seevelasquez,IECF no. 51.

20 SeeECF no. 4. The court’s citations to Plaifsifcomplaint will reference page numbers in
sequence, regardless of howytare numbered by Plaintiff.

2lSeeidat 1.



(Utah Department of Human Services); Amdarslater, Utah Offie of Licensing Division
Director; and the United States Administration for Community Li¢ig.

In the first paragraph of the substantive portbhis complaint, Plaintiff alleges that this
action originates from the Administrative C&3ePlaintiff also details the proceedings related to
the Administrative Cas¥,references the Administrative Cadreseveral other portions of his
complaint?® and requests that the Administrative Case “must becordedgiwithout merit,2¢

Like his complaint irvelasquez,IPlaintiff's complaint in this action is generally
confusing and difficult to comprehd. As best the court can deciphieappears that Plaintiff’s
complaint alleges that his civil rights were vieldtin the proceedings in the Administrative Case
and that certain Utah statutasddegislation are unconstitutional.

LEGAL STANDARDS

Whenever the court authorizes a partpitoceed without paymenof fees under the IFP
Statute, the court is required to “dismiss the easmy time if the court dermines that . . . the
action . . . fails to state a ation which relief may be granted.” 28 U.S.C. 8§ 1915(e)(2)(B)(ii).

In determining whether a complaint fails tatsta claim forelief under the IFP Statute, the

22 See idat 14-15. Except for the United Statesvistration for Communityiving, all of the
defendants named in Plaintiff’s complaint in thigion will be referred to collectively as the
“State Defendants.”

23 See idat 22.
24 See idat 27-28.
25 See idat 25, 90.

26|d. at 90.



court employs the same standard used for aimglymotions to dismiskor failure to state a
claim under rule 12(b)(6) of the FedeRules of Civil ProcedureSeeKay v. Bemis500 F.3d
1214, 1217-18 (10th Cir. 2007). Under that standaedcourt “look[s] for plausibility in th[e]
complaint.” Id. at 1218 (quotations and citations omittézBcond alteration in original). More
specifically, the court “look[s] tthe specific allegations in tlttemplaint to determine whether
they plausibly support a legakiin for relief. Rather thaadjudging whether a claim is
‘improbable,’ ‘[flactual allegation§in a complaint] must ber®ugh to raise a right to relief
above the speculative level.1d. (quotingBell Atl. Corp. v. Twomb|y650 U.S. 544, 555-56
(2007)) (other quotations and ¢itan omitted) (second and thialterations in original).

In undertaking that analysis, the court mustrtyedful that Plaintiff is proceeding pro se
and that “[a] pro se litigant’s padings are to be construed lidgrand held to a less stringent
standard than formal pldengs drafted by lawyers.Hall v. Bellmon 935 F.2d 1106, 1110 (10th
Cir. 1991);see also, e.gLedbettey 318 F.3d at 1187. At the satire, however, it is not “the
proper function of the district court to assuthe role of advocate for the pro se litigant,”
Bellmon 935 F.2d at 1110, and the court “will not sypatiditional facts, nowill [it] construct a
legal theory for [a pro se] plaintiff thassumes facts that have not been plead&difin v.
White 880 F.2d 1188, 1197 (10th Cir. 198P¥r curiam). Further,

[tlhe broad reading of [a pro]sglaintiff’s complaint does not

relieve the plaintiff of the burdeof alleging sufficient facts on

which a recognized legal claim cdube based . . . . [Clonclusory
allegations without supporting factueverments are insufficient to
state a claim on which relief can be based. This is so because a pro
se plaintiff requires no speciablal training to recount the facts
surrounding his alleged injury, and st provide such facts if

the court is to determine whethtee makes out a claim on which

7



relief can be granted. Moreover,analyzing the sufficiency of the
plaintiff’s complaint, the court need accept as true only the
plaintiff's well-pleaded factuatontentions, not his conclusory
allegations.

Bellmon 935 F.2d at 1110 (citations omitted).

After reviewing a pro se plaintiff’'s cortgant under the IFP Statute, the court may
dismiss the complaint for failute state a claim “only whereig obvious that the plaintiff
cannot prevail on the facts he faieged and it would be futi® give him an opportunity to
amend.” SeeKay, 500 F.3d at 1217 (quotatioasd citation omitted).

ANALYSIS

Claim Preclusion

“Under res judicata, or cla preclusion, a final judgmeph the merits of an action
precludes the parties or their pes from relitigating issues thatere or could have been raised
in the prior action.”Satsky v. Paramount Commc'ns, [n€F.3d 1464, 1467 (10th Cir. 1993)
(quotations and citation omitted)n the Tenth Circuit, “[c]lan preclusion requires: (1) a
judgment on the merits ithe earlier action; (2) identity ¢fhe parties or their privies in both
suits; and (3) identity of the cs@ of action in both suits.Yapp v. Excel Corp186 F.3d 1222,
1226 (10th Cir. 1999). In deteinmng the third element, thEenth Circuit has adopted the
transactional approach to a can$action, defining it to include “altlaims or legal theories of
recovery that arise from the samn@nsaction, event, or occurrencéVilkes v. Wyo. Dept of
Empt Div. of Labor Standard$814 F.3d 501, 504 (10th Cir. 2003).

Based upon the analysis set lfdoelow, and the history Melasquez et forth above,
the court concludes that all threkthe above-referenced elemeats satisfied in this action as

8



to the State Defendants Therefore, the court consltide all of Plaintiff’s claims in this action
against the State Defendants are barred by the doctroh&rof preclusion.

First, there was a final judgimt on the merits ian earlier action. The court previously
dismissedvelasquez With prejudice, and thatismissal was affirmed on appeal by the Tenth
Circuit.

Second, the court concludes that, as to Rifaard the State Defendants, there is identity
of the parties or their prigs in both this action andelasquez.l As in this action, Plaintiff was
the sole named plaintiff iMelasquez.l Additionally, as indicated above, Plaintiff has included as
named defendants in this axtiall four of the parties #t were named defendantsvelasquez,|
namely the State of Utah, thedbtDepartment of Human Sereg; the Utah Division of Aging
and Adult Services/Adult Protective Serviceg] #me Utah Office of Administrative Hearings.

As for the remaining State Bandants, the court concludestlthey are in privity with
the four defendants named\ielasquez.| In determining privity, cots have held that “parties
nominally different may be, in legal effect, the sam8tinshine Anthracite Coal Co. v. Adkins
310 U.S. 381, 402 (1940). The Tenth Circuit has teddl “[t|he general weight of authority
appears to be that . . . government employeeis gmévity with their employer in their official
capacities.”Gonzales v. Hernandet75 F.3d 1202, 1206 (10th Cir. 1999). Furthermore, an
action against a government officialhis or her official capaty is “simply another way of
pleading an action against an entitydfich an officer is an agentMcDonald v. Wisg769 F.3d
1202, 1215 (10th Cir. 2014) (qudtats and citation omitted¥ee alsdNill v. Mich. Dept of

State Police491 U.S. 58, 71 (1989) (“[A] suit againsstate official in hs or her official



capacity is not a suit against the official but eatis a suit against ¢hofficial’s office.”); Baker v.
Chisom 501 F.3d 920, 925 (8th Cir. 2007) (“[T]he reaftgan interest in an official-capacity
suit is the governmental entity and not the naofédial. The doctrine ofes judicata bars a
plaintiff from suing a socession of public officials on thersa official-capacity claim.”)
(quotations and citation omitlg (alteration in original).

Under those principles, thellimving State Defendants are in privity with the four named
defendants ivelasquez &s follows: (1) the State of Utahirsprivity with Utah Governor Gary
R. Herbert; Utah Attorney General Sean Retes;Utah Legislature; the Utah Office of
Legislative Research and General Counsebnids R. Vaughn, Utah Attorney of General
Counsel; and Amanda Slater, Utah Office of Lgiag Division Director; (2) the State of Utah
and/or the Utah Division of Agg and Adult Services/Adult Protective Services are in privity
with Nels Holmgren, Utah Division of Aging didult Services Division Director; and J.
Stephen Mikita, Utah Assistant Attorney Gehépalult Protective Serdges); (3) the State of
Utah and/or the Utah Departniteof Human Services are privity with Laura Thompson,
Assistant Attorney General (UtdDepartment of Human Servigeand (4) the State of Utah
and/or the Utah Office of Administrative Heags are in privity with Sonia Sweeney, Utah
Office of Administrative tarings Division Director.

Third and finally, under the transactional appioadopted by the Tenth Circuit, the court
concludes that all of Plaintiff*claims or legal theories of regery” in this action against the
State Defendants “arise from the samamsaction, event, or occurrencéVilkes 314 F.3d at

504. Plaintiff’'s complaint in thiaction make it clear that, as\Melasquez,lall of his claims and

10



legal theories have their genesis in the Admiatste Case. As such, the court concludes that
Plaintiff is attempting to relitigate issues iteld to the Administrative Case “that werecould
have beemaised” inVelasquez.l Satsky 7 F.3d at 1467 (quotatiomsd citation omitted)
(emphasis added).

For those reasons, the court concludes thaf &he foregoing elements are satisfied and,
consequently, that all of Plaifits claims in this action agast the State Defendants are barred
by the doctrine of claim preclusion. Accordinglye ttourt concludes thatahhtiff has failed to
state any claims upon which reliefnche granted against the Statdddelants. Therefore, all of
Plaintiff’s claims in this actin against the State Defendants dismissed with prejudice under
the authority of the IFP Statut&ee28 U.S.C. 8§ 1915(e)(2)(B)(ii).

Il. United StatesAdministration for Community Living

While Plaintiff has named the United States Administration for Community Living as a
defendant in his complaint, his complaint isilsly devoid of any allgations concerning that
defendant. As such, the court concludes thah®fiahas failed to st&t any claims upon which
relief can be granted against tiigfendant. Accordingly, all d?laintiff’s claims against the
United States Administration for Communitying are dismissed witprejudice under the
authority of the IFP StatuteSee id
lll.  Futility of Amendment

As previously noted, after reviewing a proptaintiff’s complaint under the IFP Statute,
the court may dismiss the complaint for failurestate a claim “only where it is obvious that the

plaintiff cannot prevail on the facts he hadggéd and it would be futile to give him an

11



opportunity to amend.'SeeKay, 500 F.3d at 1217 (quotations and citation omitted). The court
has determined that Plaintiff could not provatey additional, plausiblallegations that would
save any of his claims fromahissal under the analysis set licabove. Accordingly, the court
concludes that it would be futite provide Plaintiff with an pportunity to amend his complaint.
IV. Plaintiff’s Motions

As previously noted, Plaintiff has filed miplie motions in this case. The court has
carefully reviewed those motions and determined tlone of them has any effect on the analysis
set forth above concerning the sufficiency of Plaintiff's complaint this action. Accordingly, the
court concludes that all of Plaintiff's motions are moot.

CONCLUSION AND ORDER

Based upon the foregoing, IT IS HEREBY ORDERED:

1. All of Plaintiff’s motiong’ are MOOT.

2. This action is DISMISSED WITH PRBDICE under the atbrity of the IFP
Statute. See28 U.S.C. § 1915(e)(2)(B)(ii).

IT 1S SO ORDERED.

DATED this 24th day of April, 2020.

BY THE COURT:

By Kyt

DEE BENSON
United States District Judge

21 SeeECF nos. 2, 9, 11.
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