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U.S. DISTRICT COURT

UNITED STATESDISTRICT COURTFOR THE DISTRICT OF UTAH
CENTRAL DIVISION

SANMEDICA INTERNATIONAL, LLC, and
QUALITY IP HOLDINGS, LLC, MEMORANDUM DECISION AND

ORDER GRANTING IN PART
Plaintiffs, PLAINTIFFS ' EX PARTE MOTION
FOR LEAVE TO SERVE

v DEFENDANTS BY ALTERNATE
MEANS THROUGH PUBLICATION

METABOLIC RESEARCH CENTER (DOC. NO. 10)
METABOLIC RESEARCHCENTEROF

BREVARD, COUNTY, INC;: METABOLIC
RESEARCH CENTER OF FORT WALTON | Case No2:20cv-00316JNPDAO
BEACH, INC: METABOLIC RESEARCH , _
CENTER OF JACKSONVILLE, INC. Judge Jill N. Parrish
METABOLIC RESEARCH CENTER OF ,
MERRITT ISLAND, INC. andJOHN DOESI- | MagistrateJudge Daphne A. Oberg
10,

Defendants

Before the court i®laintiffs’ Ex ParteMotion for Leave to Serve Defendants by
Alternate Means Through Publication (“Mot.,” Doc. No. 10). As set forth in the motion and
supporting declaration, Plaintiffs hired a private investigator to thyctate Defendantand
their process server attempted sengananultiple occasionat two Floridaaddresseglentified
by the investigator. (Mot. 2, Doc. No.;lse also Decl. of Steven W. Garff in Support of Mot.
(“Garff Decl.”) 1 2—7, Doc. No. 10-1.At the firstaddresstwo individuals,on separate
occasiongrefused to identiffhemselvesnd told the process server it was not the location of
Metabolic Researc@enter (Mot. 2, Doc. No. 10; Garff Decl{13-4, Doc. No. 10-1.)At the
se®ond address, an individual who refused to identify himself told the process serveirdut

address for Metabolic Research Center wasitbsteaddressvhere service had been attempted.
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(Mot. 3, Doc. No. 10; Garff Decl. § 7, Doc. No. 10-Plaintiffs counsel angbrivate
investigatowere also unable to locahetive registered agents for Defendasmghe Florida
Secretary of State’s websit¢Mot. 3, Doc. No. 10; Garff Decl. I 8, Doc. No. 10-1.)

In their motion, Plaintiffs request leave to serve Defendants via publication. IM&t
5, Doc. No. 10.)At the court’s direction, Plaintiffs filed a supplemental bregfarding efforts to
locate an email address for Defendanils’Suppl. Br. in Support of Mot., Doc. No. 13The
supplemental briefequests leave to serve Defendants via emailjrahicates Plaintiffs’ private

investigator and counsel found the email addsegport@emetabolic.coon the “Contact Us”

page of Defendants’ websit¢ld. at2.)

FederalRule ofCivil Procedurel(h) governs serving a corporation, partnership, or other
unincorporateentity. Rule4(h)(1)(A) permitsserviceof suchentities“in themannerdescribed
in Rule4(e)(1)for servinganindividual.” Fed.R. Civ. P.4(h)(1)(A). Rule4(e)(1)providesthat
servicemaybecompletedby “following statelaw for serving a summoria anactionbroughtin
courts ofgenerajurisdictionin thestatewherethedistrict courtis locatedor whereserviceis
made.” Fed.R. Civ. P.4(e)(1). In this case Plaintiffs filed their complaintin the District of
Utah. ThereforeUtahlaw applies

Utah Rule ofCivil Procedurel(d)(5)(A) providesthat“[i]f theidentity or whereabouts of
the persono beservedareunknownandcannotbe ascertainedhrough reasonable diligence . . .
or if thereis goodcauseo believethatthe persono beserveds avoidingservice theparty
seekingservicemayfile amotionto allow serviceby some othemeans.” UtahR. Civ. P.
4(d)(5)(A). Themotionmust includé[a]n affidavit or declarationsupporting thenotion
[setting]forth theefforts madeto identify, locate,andservethe party.” 1d. Additionally, Rule

4(d)(5)(B) provides:



If themotionis granted, the couwill orderserviceof the complainandsummons
by meangeasonablyalculatedunderall thecircumstancedp apprise themamed
partiesof theaction.Thecourt’'sorder musspecifythe content of thprocesgo be
served and the event upon which serviceis complete. Unless service is by
publication, a copy othe court’s order must baservedwith the processspecified

by the court.
UtahR. Civ. P.4(d)(5)(B).

Plaintiffs have met their burden mnoake reasonably diligent efforts to locate and serve
Defendantdy hiring a private investigator and makimgiltiple attempts to serni@efendants at
two separate addressddlot. 2—3, Doc. No. 10; G# Decl. 1 27, Doc. No. 10-1.) In doing
so, Plaintiffs have shown Defendants’ whereabouts “cannot be ascertained thresoghlvka
diligence.” Utah R. Civ. P. 4(d)(5)(A). hE alternative serviamethod initially proposed by
Plaintiffs, service by publicationis unlikely toapprise Defendants of this action. However,
serviceby email to the emasddresdlaintiffs identified in their supplemental briefs well as
by mail tothe addresses where service was attempted, are means “bbasat@ilated, under
all the circumstances, to apprise the named parties of the action.” Utah R. Civ.B(B)d)(

Forthesereasonsthecourt GRANTSIN PART themotionandORDERSDefendantdo
beservedasfollows:

(1) Thesummons, theomplaint,anda copy ofthis ordershallbesentto Defendantsat

theemailaddressupport@emetabolic.cothreetimesperweekfor two consecutive

weeks notmoreoftenthanonceeveryotherday (unless a responsereceivedrom
Defendantsacknowledgingeceiptof service).

(2) Eachsuchemailshallinclude asubjectline stating,“Serviceof FederalCourt
SummonsandComplaintasOrderedby the Court.”

(3) The content of theemailcovermessageshould include the following:



To: MetabolicResearctCenter MetabolicResearclCenterof Brevard,
County, Inc. MetabolicResearciCenterof Fort WaltonBeach,Inc.,
MetabolicResearclCenterof Jacksonville, Inc., andlletabolicResearch
Centerof Merritt Island,Inc.
Pleasdind attachedhe followingthreedocuments:
e Complaint
e Summons
e Orderof the courdatedNovember 6, 2020 providinfgr service
of procesdy email.
(4) Thesummons, theomplaint,anda copy otthis ordershallalsobe mailedto
Defendantst the followingaddresseswherePlaintiffs attemptedservice
3229HWY 17,GreenCove SpringFL 32043
6191W. Shore RdFlemindlsland,FL 32003
(5) Uponcompletionof thesesteps Plaintiffs shallfile proof ofcompliancewith the
court’'sorder.
(6) Thedeadlingo completeserviceis extendedo December4, 2020

DATED this 6thday of November, 2020.

BY THE COURT:

bt A (Hotsa

Daphhe\. Oberg
United StatesMagistrateJudge



