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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

FRANK PETTIT and KATHY PETTIT MEMORANDUM DECISION AND
ORDER DENYING [10] DEFENDANTS’
Plaintiffs, MOTION TO DISMISS PURSUANT TO
V. FEDERAL RULE OF CIVIL

PROCEDURE 12(b)(6)
DJO UTAH, LLC aka DJO SURGICAL dba

ENCORE MEDICAL and DONJOY Case No04:18<v-00011DN

IMPLANTS, and DOES+V (ENCORE

MEDICAL L.P.), District JudgeDavid Nuffer
Defendars.

Defendant Encore Miical L.P. (“EncoréMedical”)! filed a motion to dismiss (the
“Motion to Dismiss”¥ the claims asserted by plaintiffs Frank Pettit and Kathy Pettit (the
“Pettits”) under Rule 12(b)(8Yor failure to state a clainT.he Motion to Dismiss islenied
without further briefingoecause it relies upon Encore Medicakssion ofthe factsThis is
impermissible on a motion to dismiss.

DISCUSSION

The Motion to Dismiss calls into question the sufficiency of the Pettits’ combaint
product liability(the “Complaint”)* The Complaint alleges that Mr. Pettit suffered

complications, specifically a bacterial infection, after Encore Medical'&€ex shoulder

! Plaintiffs named as the defendants “DJO Utah, LLC, aka DJO SurdbmEncore Medical and DonJogplants

and John Doe Defendantsv.” EncoreMedical contends that no such company exists, that steps have been taken to
correct the company name with Utah’s Department of Commerce, and twateEedicalis the proper party in
interest.Notice or Removal, Exhibit C, Amendment to Foreign Registrationket no. 23, filed April 5, 2018.

2 Defendants’ Motion to Dismiss PursuantRederal Rule of Civil Procedure 12(b)(8Motion to Dismiss”),
docket no. 10filed April 12, 2018.

3Fed. R. Civ. P. 12().

4 Complaint,docket no2-1, filed April 5, 2018 (provided with Notice of Removal after initially filedSixth
District Court, State of Utah).

Dockets.Justia.com


https://ecf.utd.uscourts.gov/doc1/18314268055
https://ecf.utd.uscourts.gov/doc1/18314274486
https://www.westlaw.com/Document/N96C8CD1043A111DC8D9EC9ECEEDEF2EE/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.utd.uscourts.gov/doc1/18314268053
https://dockets.justia.com/docket/utah/utdce/4:2018cv00011/109678/
https://docs.justia.com/cases/federal/district-courts/utah/utdce/4:2018cv00011/109678/12/
https://dockets.justia.com/

prosthesiswas surgically implanted in Mr. PetdiEncore Medical argusethat “nothing about
Encore Medical’s shoulder device . . makes infection more likely than any othedeshoul
device,” and that “the risk of this infection exists for any shoulder replacesuagdry, not just
surgery related to Encore Medical’s deviédhcore Medical’s position is that infection is “a
common risk of all surgeries and a complication unrelated to the medical deWtelé Encore
Medical’'s assertionsould prove to be tryehe Pettithave effectively pleadedtherwise.

For purposes ad motion to dismiss, weflleaded factual allegations are accepted as true
and viewed in the light most favorable to plaintiff as the non-moving faitye Pettits allege
that thedesign of the shoulder devicddiled to mitigate against but iadt pronulgated a known
hazard,that is, the bacterial infectichThe Pettits further allege that the subject device was
defectively designed, including use of improper or defective materials maepsibe to
infection1° These allegations asaifficient to survive a motion to dismiss.

Encore Medical contends that the breach of warranty and implied contract clagnkem
dismissed because the Pettits have not alleged reliance or privity ofctevitteEncore
Medical ' The Pettits allege an implied contraftwhich they were an intended beneficiafy.
The Complaintalso asserts that the Pettits expected the shoulder device to be free from

dangerous defects or conditioff&Encore Medical questions whether such expectations were a

> Complaint 1 58.

6 Motion to Dismiss at 2.

7Id. at 8.

8 GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997)
9 Complaint 8.

01d.77.

11 Motion to Dismiss at 1-a11.

12 Complaint 1 27, 28, 31, 32.

Bd.
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“basis of the bargain'* But proving that the relationship between the Pettits and Encore
Medical was any differerthan allegedor that the Pettits did not rely on an expectation of safety
from infections, would require fact analysis outside the procedure of a motion tosdismis

Enoore Medicalassertghe learned intermediary doctrine, which holds that a patient
reliesupon the judgment of an intermediary physician wheredicalproduct is available only
through the services of thpdysician'® This doctrine does not support dismissal under Rule
12(b)(6).The Pettits have raised a question of fact as to whether the product was elefectiv
well as the sufficiency of Encore Medical’'s warnings to both the end user and amenfiezy,
such as the surgedhEncore Medical correctly asds that “the duties of doctors and medical
device manufacturers are ‘separate and independent’ from each'8timethis case, however,
thatdelineation remains to lmtarified and cannot be decided on the Motion to Dismiss.

In summary, the Compiat alleges facts that, if true, support the Péttitaims.
Therefore, this case is naibject to dismissalnder Rule 12(b)(6) for failure to state a claim.

ORDER

IT IS HEREBY ORDERED that the Motion to Dismi€ss DENIED.

BY THE CO w

David Nuffer v
United States District Judge

DatedApril 16, 2018.

14 Motion to Dismiss at 11.

15Fed. R. Civ. P. 12(b)(6)

16 1d. at 67 (citing Ralston v. Smith & Nephew Richards, Inc., 275 F3d 965, 97475 (10th Cir. 2001)
7 Complaint 1 7.

8 Motion to Dismiss at 8 (citingling v. Searle Pharm.,, Inc., 832 P.2d 858, 866 (Utah 1992)
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