Holden v. Berryhill Doc. 27

UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, SOUTHERN DIVISION

LINDA HOLDEN,

Plaintiff,
MEMORANDUM DECISION & ORDER
v Case No. 4:18v-00021DBP
NANCY A. BERRYHILL, Acting Magistrate Judge Dustin B. Pead

Commissioner of Social Security,
Defendant.

INTRODUCTIO N*?

Pursuant to 42 U.S.C. § 405(&)aintiff Linda Holden (“Plaintiff” or “Ms. Holden”)
seeks revievof the Acting Commissioner of Social Security’s (the “Commissioner”) dehia
her claim for disability insurance benefits (DIB) and supplement securdyn@¢SSI) under
Titles Il and XVI of the Social Security Act (the “ActlECF No. 3) Ms. Holden potectively
filed applicationdor DIB and SSI benefits on June 24, 2014, alleging disability beginning on
April 1, 2009. (A.R. 200-203, A.R. 204-212.) Her claims were denied initially, upon
reconsideration and in an April 25, 2017, opinion issueAdnministrative Law Judg&ary
Vanderhoof(the “ALJ"). (A.R. 14-31, A.R. 72-73, A.R. 96-97The Appeals Council denied

Plaintiff's request for review (A.R.-&), making the ALJ’s ruling the final decision for purposes

L All references to the Code of Federal Regulations (C.F.R.) are to the 2017 edition.
References are generally to Part 404 of the regulations, which addreBsdaidk under Title
Il of the Social Security Act. The cited regulations have parallel cigtiofart 416, which
addresses SSI claims under Title XVI.
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of judicial review.See 20 C.F.R. 88 404.981, 422.210(a). Ms. Holden’s appeal to this court
followed.? Oral argument was held on December 18, 2018. (ECF No. 26.)

After consideration ofhe parties’ briefsoral argumentthe administrative recorahd
relevant €gal authoritiesfor the reasons set forth hereline courtreverses and remands this
matterto the ALJfor further proceedingsonsistent with this ruling

BACKGROUND

Plaintiff was born in 1967, completed one year of college, and worked as an office
manager androcery clerk. (A.R. 227, 234, A.R. 26B.) She alleges she became too disabled
to work full time in April of 2009 due to coronary artery disease, angina, headaches,
hypertension, nose bleeds and fiboromyalgia. (A.R. 222, 226.) The record contains multiple
records showing Ms. Holden had coronary artery disease, previous cardiacregairng
stents and follow-up care, and received primary care from Shivwits Clinic efpei 2008
and November 2014. (A.R. 319-52, A.R. 395-421, A.R. 429-521, A.R. 585-697, A.R. 743-786.)

As relevant here, Plaintiff also received care from treating physician Cldadeer,

M.D., (“Dr. Warner”). In May 2014, Dr. Warner diagnosed Ms. Holden with fiboromgatédong
with other impairments and conditioh$A.R. 545-577, A.R. 73342.) InJanuary 2017, Dr.
Warner provided dibromyalgia Treating Physician Data Sheet” (“Assessmaiing that

Plaintiff could stand/walk for no more than 20 minutes at a time for up to 90 minutes of the

2All parties consented to United States Magistrate Judge Dustin B. Pead conducting all
proceedings, including entry of final judgment, with appeal to the United StatesaCéypeals
for the Tenth Circuit. (ECF No. 255 28 U.S.C. § 636(c); Fed. R. Civ. P. 73.

3 On appeal, Plaintiff does not raise any arguments related to her other inmpsiome
conditions.See Keyes-Zachary v. Astrue, 695 F.3d 1156, 1161 (faCir. 2012) (The court “will
consider and discuss only those of [plaintiff's] contentions that haveduzjuately briefed for
our review.”).



workday, sit for 3-4 hours of the workday, lift no more than 10 pounds, had temperature
restrictionsand would have difficulty sustaining full time work. (A.R. 787-793.

Two state agency physicians reviewed Plaintiff’'s medical recordpte8der 2014 and
February 2015, and opined that Plaintiff's hypertensive vascular disease agtg disdrder
were severe impairments. (A.R.-78, A.R. 105-107.) The state agency physisi
acknowledged Ms. Holden’s fibromyalgia, but did not find it a severe impairment. (A.R. 78-79,
A.R. 105-107.)

THE ALJ’S DECISION

In his April 25, 2017 decisiorihe ALJfollowed the familiar fivestep sequential
evaluation for assessing disabilifee 20 C.F.R. § 404.1520(a)(4). At Steptlze ALJfoundthat
Plaintiff hadthe severe impairments of anxiety disorder, hypertension, and coronary artery
diseaseAt Step 3the ALJdeterminedhatMs. Holdendid not have an impairment or
combination of impairments that met or medically equalestiag. (A.R. 19-21) see 20 C.F.R,,
pt. 404, subpt. P, app. 1.

At Step 4, he ALJfoundthat Plaintiffhad the Residual Function@apacity {RFC’) to
perform light work with the following limitations: occasionally perform postural activities
stand for 2 to 3 hours total in an 8-hour workdagclusion from working on ladders, ropes,
scaffolds, unprotected heights, or dangerous moving machinery; simpldetasledand non-
complex work;decisioamaking with occasional work changegcasional interacti@with co-

workers and supervisors but not in enjoined projects; no work requiring a high production quota

4 Light work “involves lifting no more than 20 pounds at a time with frequent lifting or
carrying of objects weighing up to 10 pounds. Even though the weight lifted may be lerg litt
job is in this categorwhen it requires a good deal of walking or standing.” 20 C.F.R.

§ 404.1567 (b).



or fastpaced activityike an assembly line, and limitatiaa unskilledwork that is repetitive in
nature withsimpleg routine tasks and very few variables. (A.R) Regarding Plaintiff's
fibromyalgia, theALJ foundthat it was “not a medically determinable impairment because
neither of the two sets of criteria for diagnosing fibromyalgia desdrib section II.A and 11.B
of SSR 12-2p is met.” (A.R. 27).l&rnatively,the ALJconcluded thaPlaintiff's fiboromyalgia
was “stable.” (d.)

Based on vocationaxperttestimony, the ALJ found th&aintiff could not perform her
past relevant workout could perform other unskilled jobs available in the national economy.
(A.R. 28-30) Representative occupations identified included addresser, document preparation
clerk and systems surveillance monitor. (A.R. 29.)

As a resultunder the fivestep disability frameworkhe ALJconcluded that Ms. Holden
was“not disabled.” (A.R. 29-30.)

STANDARD OF REVIEW

The Court reviews the Commissioner’s decision to determine whether sulbstantia
evidence in the record as a whole supports the factual findings and whetherebtlegal
standards were appliedendron v. Colvin, 767 F.3d 951, 954 (¥QCir. 2014) (citation omitted)
TheALJ’s findings “shall be conclusive” if supported by substantial evidence. 42 U.S.C.

§ 4050); seealso Glassv. Shalala, 43 F.3d 1392, 1395 (iQCir. 1994). Substaiai evidence is
“more than a mere scintillg]” it is “such relevant evidence as a reasonable mind might accept
as adequate to support a conclusidtichardson v. Perales, 402 U.S. 389, 401, 91 S. Ct. 1420,
28 L. Ed. 2d 842 (1971) (quotation and citation omittéd)en reviewing the recoythe court
“may neither reweigh the evidence nor substitute [its] judgment for that of thg.[AUadrid v.

Barnhart, 447 F3d 788, 79q10" Cir. 2006).



A “failure to apply the correct legal standard or to provide this court with a safflzasis to
determine that the appropriate legal principles have been followed [are] grounelscirsal.”
Jensen v. Barnhart, 436 F.3d 1164, 1165 (#Cir. 2005) (quotations and citation omitted).

ISSUES

On appealMs. Holden advances two main arguments. First she adsead Jfailed to

properly evaluatéerfiboromyalgia. Second, Plaintiff contenttee ALJ’sconclusion that shean

perform workin the national economy is not supported by substantial evidence.

DECISION

. THE ALJ FAILED TO PROPERLY EVALUATE PLAINTIFF 'S
FIBROMYALGIA

Dr. Warner diagnosd®aintiff with fiboromyalgia On appeal, Ms. Holden contends the ALJ
erredin failing to evaluate the evidence showing that her fiboromyalgia is a severenmpai
with functional limitations.

Social Security Ruling*'SSR” or “Ruling”) 12-2p ascribes evidence the ALJ must consider
in determining if aclaimant’s fiboromyalgia i® MedicallyDeterminabldmpairment“MDR?”) .
See SSR 122p. In relevant parGSR 122p states:

We will find that a person has an MDI of Hiibromyalgia] if the physician
diagnosed FM and provides the evidence we describe in section Il.A. or section
II.B., and the physician’s diagnosis is not inconsistent with the other evidence in
the person’s case record.
Id. The Ruling further explainhatin order tomeet sectionl. A., based on the 1990 American
College of Rheumatology Criteria for the Classification of Fibromyakytdéaimant must show:

ahistory of widespread pain that lasts at least 3 moatisast 11 positive tender points on

physicalexaminationand evidence that other disorders that could cause the symptoms were



excludedld. The Ruling also states order tomeetsectionll. B., based on the 2010 ACR
Preliminary Diagnostic Criteria, a claimant must shavhistory of widespread pairgpeated
manifestations of six or more fiboromyalgia symptaensl evidence that other disorders that
could cause the symptoms were excludidd.

Upon reviewthe court concludethat theALJ has not suppoet his findings with
substantial evidenaar provideda sufficient basis to determiifethe appropriate principles were
followed. Although there is no discussiontbé ALJ’sreasons for not includinfforomyalgia as
a severe impairment 8tep 2 (A.R. 19)hedoes discusbromyalgia later in the decision. There
he concludes, without explanatidhat Plaintiff’'sfiboromyalgia was fiot a medically
determinable impairment because neither of the two sets of criteria for draggfibeomyalgia
describedn sections II.A and II1.B of SSR 12-2 is met.” (A.R. 26-27.) In reaching this
conclusion, howevethe ALJ fails to apply any evidence to the criteria or explain what factors
of the criteriaare not met. Further, to the contray, Warner’'s Assessmeirtdicates that
Plaintiff met both the 1990 and the 2010 criteria, as required under sections Il.ABar{8.R.
788-789);see also SSR 122p.

Next,while acknowledginddr. Warner as an acceptable medical squteeALJ
stateghat“a physician’s diagnosis alone is not sufficient to support of a finding of fibatgray
as a medically determinable impairmerf:R. 26.) In so concluding, the ALJ does not
acknowledgediscussor resolve conflicbetween evidencef recordsupportingDr. Warner’s
diagnosis, includingper Assessmenandtreatment notegA.R. 553, A.R. 556-557finding
Plaintiff “clearly painful in the typical trigger points”’Nor did the ALJ reconcile his findings
with otherrecordsand tests in the record thdentify symptoms anéxcluce disorders that could

cause fibromyalgidike symptomsSee (A.R. 398-400, A.R. 410, A.R. 503-504, A.R. 542, A.R.



552-553, A.R. 556-557, A.R. 559, A.R. 589, A.R. 598, A.R. 602, A.R. 703-704, A.R. 707-714,
A.R. 720, A.R. 737))

Finally, although the ALJ rejects Plaintiff's fiboromyalgia as a severaimgnt,he also
finds herfiboromyalgiato be “stablé. (A.R. 27.)It is unclear how thiseference to stability
reflects theseverity of Plaintiff’'s fiboromyalgialn general, théerm “stable” descritsea
condition that is unchangingither for better or for wors&hereforethe “stability” of Ms.

Holden’s“stability” fiboromyalgiashould not be considered a proper indicaforhether or noit
is a severe impairment.

The Commissioner urges the Court to conclude évat if thefindings are not
supported by substantial evidenttee ALJ'sdecision is still adequate because odexere
impairmentsvere foundand included in the RFGet, the courtwill not applya harmless error
analysis See Thomas v. Colvin, 826 F.3d 956, 959 {7Cir. 2016)(“conjecture that the ALJ
would have reached the same conclusion had he explicitly addressed the ategtaifwcriteria
invokes an overly broacbnception of harmless error of the type we have criticized
previously.”).Indeed the effect othe ALJ’sfailure to consider fibromyalgias a severe
impairmentor explain his decision not to do sdtimatelyled to a failure to include in Ms.
Holden’sRFCany limitationsascribed to her fibromyalgia.

Overall, he ALJdoes notsupport his derminationthat Ms. Holden’s fibromyalgia was

not a severempairmentwith substantial evidence. The ALJ must provide explanatiorotied

5 Limitations related to Plaintiff's fibromyalgia include: standing in 20 minute intervals
for a total of 1.5 hours in an 8-hour workday, sitting for 3 to 4 hours in an 8-hour workday,
lifting occasionally 10 pounds, tolerating concentrated exposure to extreme caiakjngl
moderate exposure to extreme heat, interfering with attention and concentration @@%e of
the workday, being off task 20% or more of the workday, being absent from work 4 days or more
per month, and being less than 50% as efficient as a normal worker. (A.R. 791-93, A.R)703-04.



reasons, supported by evidence, for rejecting probative evidence of Plaiititiimyalgia.See
Revelsv. Berryhill, 874 F.3d 648, 662 (Cir. 2017) (remanding where ALJ failed to properly
analyze claimant’s fibromyalgia under SSR2(®; Sdlian v. Astrue, 708 F.3d 409, 419-20
(reversing and remanding where ALJ failed to consider treating sourcerodiagnosing
fiboromyalgia and establish limitation per criteria in22). Accordingly, the decision reversed
and remanded for further consideration ofiitlef's fibromyalgia consistent with the
requirements of SSR 12-2p and the evidence of record.

[I.  THE ALJ'S FINDING THAT OTHER WORK EXISTS IN SIGNIFICANT
NUMBERS IS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE.

At Step five of the sequential analysis, the burden of establishing that other wisk exis
shifts to theCommissioner or ALJSee Danielsv. Apfel, 154 F.3d 1129, 1132 (#Cir. 1998).

This burden can be met either by (1) the testimony of a Vocatixpalreor (2) by reference to
the MedicalVocational Guide®r grids® Id. In this case, the ALJ relied on the testimony of a
Vocational Expert(A.R. 66.)

Plaintiff contends the ALJ’s decision is in error because the job of “Addresser” is
obsolete, and the occupations of “Document Preparer” and “Systems Sucegitiequire a
reasoning level that isot compatible withherRFC.See DOT 249.587-018, 379.367-01Dhe
Commissioner counters thatyinconsistencies are the result of reasoning level cosgei
betweerdifferent vocatios that are relatetb a claimant’s educational background, as opposed
to the job’s mental or physical skill level requiremeSs Mountsv. Astrue, 479 F. App’x 860,

868(10" Cir. 2011) (unpublished) (“Job descriptions in the Dictionary of Occupational Titles

¢ Grids are matrices of “four factors identified by Congrephysical ability, age,
education, and work experiencendaset forth rules that identify whether jobs requiring specific
combinations of these factors exist in significant numbers in the national ecortbenklér v.
Campbell, 461 U.S. 458, 461-62, 76 Ed. 2d 66, 103 S. Ct. 1952 (1983) (footnotes omitted).

8



contain several elements required to perform a spegaeiis, including a claimant’s GED, which
is the level of formal anchformal education required to perform a specific job.”).

In Hackett v. Barnhart, the Tenth Circuifoundthatthejobs identified by the Vocational
Expert were not compatible with the Plaintiff's RAting thathe RFC’slimitation to “simple
and routine work tasks . . . seems inconsistent with the demands of level-three gga866in
F.3d 1168, 1176 (10Cir. 2005).As a result, thélackett court remanded the isstefurther
addressthe apparent conflict between Plaintiff's inability to perfomore than simple and
repetitive tasksand the level three reasoning required by the jobs identified as appropriate for
her by the VE.d.; see also Paulek v. Colvin, 662 Fed. Appx. 588, 594 ({aCir. 2016) Lucy v.
Chater, 113 F.3d 905, 909 {8Cir. 1997).

Here, theALJ’s RFClimits Ms. Holden to “unskilled, repetitive” work that is “simple,
non-detailed and non-complex” and has a “routine task nature. . . [with]. . . very few \&riable
(A.R. 21.) A reasoning level of 3, which all of the jalied by the ALJ requiredemandshe
ability to carry out detailed instructiomasidis thereforefacially inconsistentith thePlaintiff's
RFC. Hackett, 395 F.3d at 1176. Given this discrepancy, on remand, the ALJ s#imuitid
further explanation fromhe vocational expethat will resolve the conflict between jobs
identified and Plaintiff's abilities as set forth in the RFC

ORDER

Under the relevant standard of review, the court finds the ALJ’s conclusionsotere
supported by substantiavidence. Accordingly,dr the reasons set forth above, the Court
REVERSES andREMANDS this matter to the Commissioner for further proceedings

consistent with thiMemorandum Decisioand Order.



Dated thisl4" the day ofJanuary 20109.

By theCourt:
Dustin B : 7
Uni atg’s Magjistrate Judge
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