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THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH
YOLANDA LETICIA LEYVA,
o MEMORANDUM DECISION AND
Plaintiff, ORDER GRANTING MOTION TO
DISMISS AND REQUIRING

V. AMENDED COMPLAINT
CHIEF DEPUTY MATT HIGLEY, Case No. 4:21-CV-24 DN

Defendant. District Judge David Nuffer

Plaintiff, Yolanda Leticia Leyva, a former inmate at Utah County Jail (UCJ), filed this
pro se civil-rights action, see 42 U.S.C.S. § 1983 (2022), proceeding in forma pauperis, see 28
id. § 1915, (ECF No. 2). The Complaint, (ECF No. 3), is now before the Court on Defendant's
Motion to Dismiss, (ECF No. 11), and for screening, see 28 U.S.C.S. § 1915(e) (2022).

I. MOTION TO DISMISS
A. Standard of Review

This Court shall dismiss any claims in a complaint filed in forma pauperis if they are
frivolous, malicious, fail to state a claim upon which relief may be granted, or seek monetary
relief against an immune defendant. See id. § 1915(e)(2)(B). "Dismissal of a pro se complaint for
failure to state a claim is proper only where it is obvious that the plaintiff cannot prevail on the
facts he has alleged and it would be futile to give him an opportunity to amend." Perkins v. Kan.
Dep't of Corrs., 165 F.3d 803, 806 (10th Cir. 1999). When reviewing the sufficiency of a
complaint the Court "presumes all of plaintiff's factual allegations are true and construes them in

the light most favorable to the plaintiff." Hall v. Bellmon, 935 F.2d 1106, 1109 (10th Cir. 1991).
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Because Plaintiff is proceeding pro se the Court must construe his pleadings "liberally"
and hold them "to a less stringent standard than formal pleadings drafted by lawyers." Id. at
1110. However, "[t]he broad reading of the plaintiff’s complaint does not relieve [him] of the
burden of alleging sufficient facts on which a recognized legal claim could be based." Id. While
Plaintiff need not describe every fact in specific detail, "conclusory allegations without
supporting factual averments are insufficient to state a claim on which relief can be based." /d.

B. Plaintiff's Allegations

Plaintiff's Amended Complaint alleges that Defendant Higley was an "officer in charge of
[UCJ]," where Plaintiff was held for a period. (ECF No. 3.) During that period, Plaintiff asserts
they! were assaulted and harassed by a male nurse and deputy. (/d. at 4.) Plaintiff states they
"informed [Defendant] two months after . . . release from custody." (/d. at 11.)

C. Supervisor Liability

Defendant argues the Complaint must be dismissed for failure to state a claim upon
which relief may be granted. Indeed, a complaint must clearly state what each individual
defendant did to violate the plaintiff's civil rights. See Bennett v. Passic, 545 F.2d 1260, 1262-63
(10th Cir. 1976) (stating personal participation of each named defendant is essential allegation in
civil-rights action). "To state a claim, a complaint must 'make clear exactly who is alleged to
have done what to whom."" Stone v. Albert, No. 08-2222, slip op. at 4 (10th Cir. July 20, 2009)
(unpublished) (emphasis in original) (quoting Robbins v. Oklahoma, 519 F.3d 1242, 1250 (10th

Cir. 2008)). Specifically, Plaintiff may not validly name an individual as a defendant based

! This order uses the “gender-neutral singular they.” Why We Should All Use They/Them Pronouns - Scientific
American Blog Network https://blogs.scientificamerican.com/voices/why-we-should-all-use-they-them-pronouns/#
(Last visited July 25, 2022).
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solely on supervisory status. See Mitchell v. Maynard, 80 F.3d 1433, 1441 (10th Cir. 1996)
(stating supervisory status alone is insufficient to support liability under § 1983).

Plaintiff does not identify behavior by Defendant that links Defendant with any
particularity to violation of Plaintiff’s federal constitutional rights. Indeed, Plaintiff describes
Defendant only as an officer in charge of UCJ, not as an individual who assaulted or harassed
her. Defendant Higley's Motion to Dismiss is therefore granted. (ECF No. 11.)

II. SCREENING ORDER

The Court now screens the remaining elements of the Complaint, (ECF No. 3), and
orders Plaintiff to file an amended complaint to cure deficiencies before further pursuing claims.?
A. Complaint’s Deficiencies

The Complaint:

(a) does not affirmatively link any defendants to civil-rights violations--e.g., name the
alleged perpetrators of the assault and harassment as defendants.

(b) alleges possible constitutional violations resulting in injuries that appear to be
prohibited by 42 U.S.C.S. § 1997¢e(e) (2018), which reads, "No Federal civil action may
be brought by a prisoner . . . for mental or emotional injury suffered while in custody
without a prior showing of a physical injury or the commission of a sexual act.”

(¢) does not adequately state a claim of inadequate medical treatment (see below).

2 The screening statute reads:

(a) Screening.—The court shall review . . . a complaint in a civil action in
which a prisoner seeks redress from a governmental entity or officer or
employee of a governmental entity.

(b) Grounds for dismissal.—On review, the court shall identify cognizable
claims or dismiss the complaint, or any portion of the complaint, if the
complaint—

(1) is frivolous, malicious, or fails to state a claim upon which
relief may be granted; or
(2) seeks monetary relief from a defendant who is immune from
such relief.
28 U.S.C.S. § 1915A (2022).
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(d) possibly contains claims potentially based on state law--e.g., negligence--though there
are no valid federal claims in the Complaint providing grounds for pendent jurisdiction.
B. Guidance for Plaintiff

Rule 8 of the Federal Rules of Civil Procedure requires a complaint to contain "(1) a
short and plain statement of the grounds for the court's jurisdiction . . .; (2) a short and plain
statement of the claim showing that the pleader is entitled to relief; and (3) a demand for the
relief sought." Rule 8's requirements mean to guarantee "that defendants enjoy fair notice of
what the claims against them are and the grounds upon which they rest." TV Commc'ns Network,
Inc. v ESPN, Inc., 767 F. Supp. 1062, 1069 (D. Colo. 1991).

Pro se litigants are not excused from complying with these minimal pleading demands.
"This is so because a pro se plaintiff requires no special legal training to recount the facts
surrounding his alleged injury, and he must provide such facts if the court is to determine
whether he makes out a claim on which relief can be granted." Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). Moreover, it is improper for the Court "to assume the role of advocate for
a pro se litigant." Id. Thus, the Court cannot "supply additional facts, [or] construct a legal
theory for plaintiff that assumes facts that have not been pleaded." Dunn v. White, 880 F.2d
1188, 1197 (10th Cir. 1989).

Plaintiff should consider the following points before refiling Plaintiff’s complaint. First,
the revised complaint must stand entirely on its own and shall not refer to, or incorporate by
reference, any portion of the original complaint. See Murray v. Archambo, 132 F.3d 609, 612

(10th Cir. 1998) (stating amended complaint supersedes original).
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Second, the complaint must clearly state what each defendant--typically, a named
government employee--did to violate Plaintiff's civil rights. See Bennett v. Passic, 545 F.2d
1260, 1262-63 (10th Cir. 1976) (stating personal participation of each named defendant is
essential allegation in civil-rights action). "To state a claim, a complaint must 'make clear exactly
who is alleged to have done what to whom."" Stone v. Albert, No. 08-2222, slip op. at 4 (10th Cir.
July 20, 2009) (unpublished) (emphasis in original) (quoting Robbins v. Oklahoma, 519 F.3d
1242, 1250 (10th Cir. 2008)).

Third, Plaintiff cannot name an individual as a defendant based solely on his or her
supervisory position. See Mitchell v. Maynard, 80 F.2d 1433, 1441 (10th Cir. 1996) (stating
supervisory status alone does not support § 1983 liability).

Fourth, grievance denial alone with no connection to “violation of constitutional rights
alleged by plaintiff, does not establish personal participation under § 1983." Gallagher v.
Shelton, No. 09-3113, 2009 U.S. App. LEXIS 25787, at *11 (10th Cir. Nov. 24, 2009).

* Inadequate Medical Treatment

The Eighth Amendment’s ban on cruel and unusual punishment requires prison officials
to “provide humane conditions of confinement” including “adequate . . . medical care.” Craig v.
Eberly, 164 F.3d 490, 495 (10th Cir. 1998)) (quoting Barney v. Pulsipher, 143 F.3d 1299, 1310
(10th Cir. 1998)). To state a cognizable claim under the Eighth Amendment for failure to provide
proper medical care, “a prisoner must allege acts or omissions sufficiently harmful to evidence
deliberate indifference to serious medical needs.” Olson v. Stotts, 9 F.3d 1475, 1477 (10th Cir.

1993) (emphasis in original) (quoting Estelle v. Gamble, 429 U.S. 97, 106 (1976)).
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Any Eighth Amendment claim must be evaluated under objective and subjective prongs:
(1) “Was the deprivation sufficiently serious?”” And, if so, (2) “Did the officials act with a
sufficiently culpable state of mind?” Wilson v. Seiter, 501 U.S. 294, 298 (1991).

Under the objective prong, a medical need is “sufficiently serious . . .if it is one that has
been diagnosed by a physician as mandating treatment or one that is so obvious that even a lay
person would easily recognize the necessity for a doctor’s attention.” Sealock, 218 F.3d at 1209
(citations & quotation marks omitted).

The subjective component requires the plaintiff to show that prison officials were
consciously aware that the prisoner faced a substantial risk of harm and wantonly disregarded the
risk “by failing to take reasonable measures to abate it.” Farmer v. Brennan, 511 U.S. 825, 847
(1994). “[T]he ‘inadvertent failure to provide adequate medical care’ tantamount to negligence
does not satisfy the deliberate indifference standard.” Sparks v. Singh, 690 F. App’x 598, 604
(10th Cir. 2017) (unpublished) (quoting Estelle v. Gamble, 429 U.S. 97, 105-06 (1976)).
Furthermore, “a prisoner who merely disagrees with a diagnosis or a prescribed course of
treatment does not state a constitutional violation.” Perkins v. Kan. Dep’t of Corrs., 165 F.3d
803, 811 10th Cir. 1999); see also Gee v. Pacheco, 627 F.3d 1178, 1192 (10th Cir. 2010)
(“Disagreement with a doctor’s particular method of treatment, without more, does not rise to the
level of an Eighth Amendment violation.”).

ORDER

IT IS HEREBY ORDERED that:

(1) Defendant Higley’s Motion to Dismiss is GRANTED. (ECF No. 11.)
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(2) Plaintiff must within thirty days cure the Complaint’s deficiencies noted above by
filing a document entitled, “Amended Complaint,” that does not refer to or include any other
document. The Amended Complaint MAY NOT include claims outside or beyond what was
already contained in the complaints originally filed here.

(3) The Clerk's Office shall mail Plaintiff the Pro Se Litigant Guide with a blank-form
civil-rights complaint which Plaintiff must use if he wishes to pursue another amended
complaint.

(4) If Plaintiff fails to timely cure the above deficiencies according to this Order's
instructions, this action will be dismissed without further notice.

(5) Plaintiff must tell the Court of any address change and timely comply with Court
orders. See D. Utah Civ. R. 83-1.3(e) ("In all cases, counsel and parties appearing pro se must
notify the clerk's office immediately of any change in address, email address, or telephone
number."). Failure to do so may result in this action’s dismissal for failure to prosecute. See Fed.
R. Civ. P. 41(b) (“If the plaintiff fails to prosecute or to comply with these rules or a court order,
a defendant may move to dismiss the action or any claim against it. Unless the dismissal order
states otherwise, a dismissal under this subdivision (b) and any dismissal not under this rule--
except one for lack of jurisdiction, improper venue, or failure to join a party under Rule 19--
operates as an adjudication on the merits.”).

(6) Time extensions are disfavored, though reasonable extensions may be granted. Any
motion for time extension must be filed no later than fourteen days before the deadline to be

extended.
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(7) No direct communication is to take place with any judge. All relevant information,
letters, documents, and papers, labeled with case number, are to be directed to the Clerk of
Court.

(8) Plaintiff's motion for email filing and notification is GRANTED. (ECF No. 14.)

DATED this 25" day of July, 2022.

BY THE COURT:

Dy M

DAVID NUFFER ~ \
United States District Judge



