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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Mary Shawn Connolly,

Plaintiff,

V. Civil Action No. 2:09-CV-183
City of Rutland, Vermont, et al.,

Defendants.

OPINION AND ORDER
(Docs. 39, 43, 47)

Plaintiff Mary Shawn Comolly commenced this civaction against her former
employer, City of Rutland, and Rutland Mayomristopher Louras on August 7, 2009.
(Doc. 1.) Connolly allegethat she was wrongfully teinated from her employment
with the Rutland Recreation and Parks Departmddt) (

Defendants have filed a Joint Motion for Summary Judgment upon all of
Connolly’s claims. (Docs39.) Connolly opposedie Motion (Doc. 50), and has filed a
Motion for Partial Summary Judgment (Dd@.). For the reasons set forth below,
Defendants’ Joint Motion for Summary JudgrhéDoc. 39) is GRANTED with respect
to Connolly’s claims arising under fedelalv; Connolly’s Motbn for Partial Summary
Judgment (Doc. 47) is DENIED; and Congd claims arising under state law are

DISMISSED without prejudice.
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Background
|. Relevant Facts

The following facts are taken from the p@s’ Local Rule 56 Statements and from
exhibits submitted in conneon with Connolly’s Motion. (IBcs. 39-2; 43-2; 47-2; 50-1;
55-1.)

A. The Parties

Plaintiff Mary Shawn Conolly commenced employment with Defendant City of
Rutland’s Recreation and Parks Departmemugust 2004. (Doc. 47-2 1 1.) Atall
times relevant to this lawsuit, Defendant Gtopher Louras was the mayor of the City of
Rutland (“the City”). (bc. 47-2 § 14.) Connolly full-time position title was
Administrative Assistant, and she held thasition until June 30, 2009. (Doc. 47-2 1
11, 12, 14.) Connolly’s employment withe City was not governed by any written
contract or collective bargainirggreement. (Bc. 39-2 1 2.)

B. Connolly’s Termination

Under the Rutland City Charter, the mayaust prepare an annual budget and
submit it to the City Board of Alderman onlaefore the first Monday in June. (Doc. 38-
2 1 3); Gty OF RUTLAND MUNICIPAL CHARTER, 24 V.S.A. App. Ch. 9, § 11.3. On June
1, 2009, Mayor Louras presedthis Fiscal Year 2010 budgetthe Board of Alderman,
emphasizing that the City’s finances woudjuire budget cuts resulting in a negative
Impact on services provided to taxpayers. Specifically, the letter introducing the mayor’s
budget stated:

| remind the Board of the letter | perged in January regarding the long
term budget challenges facing the CityRaftland. As | stated in that letter,



we are “down to bodies” as the onlgsificant place we can turn in order
to curtail tax increasesdhare driven by ever spiraling healthcare costs and
contractual obligations.

This FY2010 budget reflects tt@en fewer employees than were funded
in the FY09 budget.

(Doc. 47-16 at 2.) The budgeacluded a proposal for twlayoffs in the Recreation and
Parks Department. (Doc. 47-17 at 2-3.)

On June 1, 2009, @oolly received a letter from &y Bishop, the Recreation and
Parks Department Superintendent andr@dig’s supervisor, informing her of her
“proposed layoff”:

This is to advise you that as a riégid the current economic climate and the
city-charter imposed tax capgtineduction of your position of
administrative assistant has been pegubeffective the close of the current
fiscal year. This proposed decisihas nothing to do with your job
performance, rather it is based oe ffosition which we feel can be
absorbed with the minimumimpact on city services.

Prior to rendering a final decision on the proposal, you are entitled to a
Loudermilf meeting with me. The purpose of audermillmeeting is to
provide you an opportunity to offany additional information to be
considered prior to making a findécision concerning your proposed
layoff. The meeting is purely optional gour part. If you do not wish to
have a_oudermillmeeting, you may present written materials for me to
consider. If you would like to taketleer of these options, please let me
know by the close of business on Friday, Juheia the enclosed form.

(Doc. 47-20.) Attached tive letter was a form entitled OUDERMILLMEETING
OPTION FORM.” (Doc. 47-21.XConnolly opted to have theudermillmeeting, which

was held with Bishop on Jurgs 2009. (Doc. 47-23.At the meeting, Connolly

L A “Loudermillmeeting” or Loudermillhearing” is a proceeding whereby a public employee is
provided with notice by her employer and an opportuiaige heard prior to héermination, consistent
with the demands of the Fourteenth Ardeent to the United States Constituti®@ee Cleveland Bd. of
Ed. v. Loudermill470 U.S. 532, 541-46 (1985).



presented a description of her responsibilitiethe department and an explanation of
why, in her opinion, her posith should not be eliminatedDoc. 39-3 at 7.)

At Bishop's deposition, he testified thad¢ eliminated a Matenance Specialist
position from the budget at the same timenbgfied Connolly of her proposed layoff.
(Doc. 39-6 at 3.) Bishop further testifidtht he did not know of any information
Connolly could have presented at tteudermillmeeting that would have changed his
mind about terminating her position. (D&0-5 at 4.) Connolly testified in her
deposition that she had no evidence Defiendants had other motivations for her
termination besides their stated reasolack of funds. (Doc. 39-3 at 5.)

Followingthe Loudermillmeeting, Connolly received another letter, dated June
12, 2009, stating in relevant part:

[T]his is to advise you that a findecision has been made with regards to
the reduction of your positioof Administrative Assistant at the end of this
fiscal year. As stated earlier, tlastion has been taken in light of the
current economic climate and city-clarimposed tax cap. This decision
has nothing to do with your job perfoance, rather it is based on the
position which we feel can be absorbeth the minimum impact on city
services.

As you know, prior to rendering a findecision on the proposal, you were
entitled to d.oudermillmeeting with me which you exercised on June 8[ |.
The purpose of oudermillmeeting was to providgou an opportunity to
offer any additional information to lm®nsidered prior to making a final
decision concerning your proposegoff. | listened and seriously
considered the information you shakding that meeting, however | have
decided to move forward witime reduction ofour position of
Administrative Assistant within thidepartment effective the end of the
business day on June 30, 2009.

(Doc. 47-23.)



On June 15, 2009, Connolly’s attorneyntse letter to Bishop requesting a hearing
before the Board of Civil Authority (“BCA”), stating:

| have been retained by . . . Corgokgarding her employment with the

City of Rutland. Please consider this request for a hearing before the Board
of Civil Authority pursuant to the Psonnel Rules and Regulations manual

for the City of Rutland regardirtpe letter Ms. Connolly received from
Superintendent Ejay Bishop, dated June 12, 2009.

(Doc. 47-24.)

Bishop’s response, dated June 19, 2@39lained that Connolly was not entitled
to a hearing before the BCAbause she had not been disndgsersuant to the terms of
the Personnel Rules:

Ms. Connolly has not beeriémoted, dismissed or susperiqaarsuant to

the Personnel Manual. (See attacBedtion V — 2 othe personnel

manual, which defines dismissad a ‘for cause’ dismissal fomeéfficiency

or incapacity, insubordination, misconduct or immoral conduct,

intoxication, offenses against tteav, or other similar just causg. As |

told Ms. Connolly in the aginal letter sent to heand subsequently in the

meeting that you attended, thigddf has nothing to do with her job

performance, but is solely relateddoonomic and budgetary conditions.

Therefore, since this is not a ‘foruse’ dismissal but rather an economic

layoff, she is not entitled to a hearibgfore the BCA irthis matter.

| made this decision since the pmreel manual invests me with the

responsibility of “administering the poies of the personnel manual”’ (See

Section | — 3 attached).

(Doc. 47-25.)

Subsequently, on July 20, 2009, Riphwrote a letter of recommendation for
Connolly. (Doc. 39-11 at 2.) The letter svaddressed generically to potential future
employers (“To Whom it May Concern”) aattested to Connolly’s professionalism and

her “interest and pride” in her work durihgr tenure with the Rutland Recreation and



Parks Department.ld.) Bishop wrote that Connolly “as an asset to our department”
and that he was “confident she will b&ree choice for youorganization.” id.)

On August 4, 200he BCA met to “consider jisdiction of [the] BCA in
layoffs.” (Doc. 47-26.) Present at threeeting were Connolly’s attorney, several
aldermen, Mayor Louras, ar@ity Attorney Ardrew Costello. (Doc. 47-28.) The
following day, Louras, as prieing officer over the BCA,Ssued a statement providing
that the BCA “determines that [it] has no laatity to hear appeals for lay-offs under the
personnel manual as written and in efl@etAugust 4, 2009.” (Doc. 47-30.)

C. The City’s Hiring of Two Part-Time Employees

After Connolly’s terminatin, other existing employe@sher department initially
took over some of her former duties. (D86-5 at 8-9.) Additionally, on August 3,
2009, Bishop hired Brook Townslee, a fornrgern, to replace a part-time employee
who had recently resignedDoc. 39-2 1 32.) Townsl&eposition, which was for
twenty-five hours per week, inaled some of Connolly’s foren duties. (Doc. 50-5 at 8-
9.) On August 24, 2009, Bisp hired Mary Markowskiwho had experience as an
auditor, for fifteen hours per week. (Doc. 5@t%, 9.) Markowskalso performed some
of Connolly’s former duties. (Doc. 50-5@&j) Neither position was posted as a vacancy.
(Doc. 50-5 at 8.) In a sef interrogatories, Connolly astéefendants why they “did
not attempt to notify” her of any “job openig hiring opportunity.” (Doc. 38-1 at 4.)
Defendants’ joint response stated that telynot inform her because she “had already

filed suit against the city.”Id.)



[I.  Procedural History

Following the BCA'’s determination thathad no authority to hear Connolly’s
appeal, Connolly commenceddlsuit against the City arddayor Louras on August 7,
2009, alleging that she was wrongfully teratied from her employment. (Doc. 1.) She
initially brought claims arising under the liteenth Amendment to the United States
Constitution pursuant to 42 §.C. § 1983, the Vermonto@stitution, Vermont contract
law, and the Vermont Fair Employment Practiées, 21 V.S.A. 8 48. (Doc. 1; Doc. 26
19 1, 48-62.) After Defendants conceded thay “did not attemipto notify” Connolly
of any “job opening or hiring opportunity” bause she “had already filed suit against the
city” (Doc. 38-1 at 4), Connolly subsequendisnended her Complaint to add a claim for
retaliation arising under therst Amendment to the Unitestates Constitution. (Doc.

26.) None of Connolly’s claims allege wrongtatmination on the basis of some form of
discrimination such as age, race, gender btigad affiliation. She contends only that

the City’s claim that it waforced to lay her off due to “economic and budgetary
conditions” is a pretext for the Mayor’s “politicafiiotivation to present a budget that
would not require voter approvalDoc. 47-1 at 3; Doc. 47-25.)

In Defendants’ Joint Motio for Summary Judgment, thaygue that there are no
disputed issues of material fact and thaythre entitled tpudgment as a matter of law
upon all of Connolly’s claims. (Doc. 391In addition, Defendant Louras argues,
alternatively, that he is @tled to summary judgment onelbasis of qualified immunity
or lack of personal involvement. (Doc..#3onnolly opposes Defendants’ motions, and

moves for partial summary judgment, agsgrthat there are no genuine issues of



material fact with respetb her claims arising undéne Fourteenth Amendment and
Vermont contract law, and that she is entitled to judgment as arroataw upon those
claims. (Doc. 47.)

Standard of Review

Under Federal Rule of Civil Procedure 56@ mmary judgment is proper “if the
pleadings, depositions, answers to interrogase and admissions on file, together with
the affidavits, if any, show that there is nagme issue as to any teaal fact and that
the moving party is entitled to aggment as a matter of law.Celotex Corp. v. Catrett
477 U.S. 317, 322 (1986) (qtireg Fed. R. Civ. P. 56(c)¥ee City of Burlington v.
Hartford Steam Boiler Ispection and Ins. Cp190 F. Supp. 2d 66869 (D. Vt. 2002).

A fact is material when it affects the outee of the suit under the governing law.
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986).

The burden oflemonstrating the absence of a geaussue of material fact rests
upon the party seekirmummary judgmentAdickes v. S.H. Kress & C@&98 U.S. 144,
157 (1970). Yet,“as to any claim, or essential elent thereof, for which the nonmoving
party bears the burden of proof at trie nonmoving party must make a showing
sufficient to establish the existenof that claim or element.Billado v. Parry, 937 F.
Supp. 337, 341 (D. Vt. 1996If the non-moving party fails to do so, the moving party
may obtain summary judgment by “simplyipiing] out the absence of evidence to
support the non-moving party’s casé\Nora Beverages, Inc. v. Perrier Group of

America, Inc,. 164 F.3d 736, 742 (2d Cir. 1998).



Once a properly suppodenotion for summary judgment has been made, the
burden shifts to the nonmoving party to “set specific facts showing a genuine issue
for trial.” Fed. R. Civ. P. 56(e)(2)./[M]ere conclusory allegations, speculation or
conjecture will not avail a partgsisting summary judgment.’Conroy v. N.Y. State
Dep't of Corr. Servs.333 F.3d 88, 94 (2d Cir. 2003) (quoti@garelli v. Vill. of
Babylon 93 F.3d 47, 51 (2€ir. 1996)). Rather, Rule 56(c) and (e) require that a
nonmoving party must set forth specifacts in affidavits, depositions, answers to
interrogatories, or admissions showsngenuine issue exists for triglifarelli, 93 F.3d
at 51 (citingCelotex 477 U.S. at 324).

In ruling on a motion for samary judgment, the court is required to draw all
factual inferences in favor of, and take all tedtassertions in the light most favorable to,
the party opposing summary judgmeBee, e.gAnderson477 U.S. at 2555alahuddin
v. Goord 467 F.3d 263, 272 (2d Cir. 2006)Vhere both parties have moved for
summary judgment, the court stievaluate each party’s tan on its own merits, taking
care in each instance to draw all reasonable inferences against the party whose motion is
under consideration.Murray v. Int'l Bus. Machs. Corps557 F. Supp. 2d 444, 448 (D.
Vt. 2008) (quotation omitted). The court’s function in coesiag the motion for
summary judgment is not to resolve digglitssues of fact, but only to determine
whether there is a genuine issue to be trigee, e.g., Andersp#77 U.S. at 255;

Eastman Mach. Co. v. United Stat841 F.2d 469, 473 (2d Ct988). Assessments of

credibility, choices between conflicting versiasfghe events, and weighing of evidence



are matters for the jury, not fdre court on summary judgmerfRule v. Brine, In¢.85
F.3d 1002, 1011 (2d Cir. 1996).

Discussion
l. Federal Constitutional Claims

42 U.S.C. 8§ 1983 “provide[s] a remedyeavhfederal rights have been violated
through the use or misuse of a power derived from a StKtetSchka v. Driver411
F.2d 436, 448-49 (2d Cir. 1969). The statutest: “Every persowho, under color of
any statute, ordinance, regulation, customysarge, of any State . . . subjects, or causes
to be subjected any citizen of the United Statesto the deprivation of any rights . . .
secured by the Constitution . . . shall bélksto the party injured in an action at
law . ...” 42 U.S.C. § 1983.

Connolly’s Section 1983 aims arise under the First and Fourteenth Amendments.
Specifically, she alleges that)(dhe retained a constitutionallygpected property interest
in her employment which Defendants violatgdterminating her without adequate due
process; (2) Defendants’ claimed reasortédominating her (“lack of funds”) was a
pretext; and (3) in retaliation for her filing thfis lawsuit, Defendastfailed to inform her
that part-time employment with the City was iéadale. (Doc. 50 at 2, 5.) In their Joint
Motion for Summary Judgmeribefendants argue that (1) Connolly was an at-will
employee; (2) even assuming Connolly regdia protected property interest, she was
afforded constitutionally adequate due procgester termination; (3) Connolly sets forth
no evidence that she was ténated for any reason otheathlack of funds; and (4)

Defendants were not required to give Connefhgcial notice of the availability of part-

10



time work. (Doc. 39-1 at 6, 14.) As explad below, the Court concludes that material
guestions of fact exist with respect toettmer Connolly’s employent was “at will” or
whether Connolly had a reasd@expectation of continuemployment giving rise to a
property interest. However, no due proceséation occurred in tredermination and no
genuine issue of material fagtists with respect to theagsons Connolly was terminated.
In addition, the Court conatles that Connolly’s lawsuit it constitutionally protected
speech. Therefore, no First &mdment violation occurred.

A. Fourteenth Amendmém®ue Process Claim

1. Protected Property Interest

“To succeed on a claim of procedudale process deprivation under the
Fourteenth Amendment — that &lack of adequate notice and a meaningful opportunity
to be heard — a plaintiff must first establtbat state action deprived him of a protected
property interest.”Spinelli v. City of New York79 F.3d 160, 168-69 (2d Cir. 2009).
Property interests are not created gy @onstitution, but by existing rules or
understandings that stem from independentrces, “such as state law-rules or
understandings that secure certain benefitistiaat support claims of entitlement to those
benefits.” Bd. of Regents v. Ro#h08 U.S. 564, 577 (¥2). To create a property
interest, the state-law rule onderstanding must give thecngient “a legitimate claim of
entitlement to [the benefit]Id.; Town of Castle Rock v. Gonzalé45 U.S. 748, 756
(2005). A public employee has a properterest in continued employment if the
employee is guaranteed continued employinadsent “just cause” for dischargiloffitt

v. Town of Brookfield950 F.2d 880, 885 (2d Cir. 1991).

11



In Vermont, employment for an indefie period is generally considered
employment at will.Brace v. Int'l Bus. Machines Cor®53 F. Supp. 561, 566 (D. Vi.
1997). Cf. Dillon v. Champion Jogbra, Inc175 Vt. 1, 5 (2002) (W]e are mindful . . .
that at-will employment relatiohgs have fallen into distar.”). “An at-will agreement
Is terminable at any time, fong reason or for none at allMadden v. Omega Optical,
Inc., 165 Vt. 306, 313 (1996) (optations and brackets died). At-will employment
status may be modified by express agrednstatute, an employer’s personnel policies
or practices, or actions or communicationsleby the employer that reflect assurances
of continued employmentBrace 953 F. Suppat 568;Ross v. Times Mirror, Inc164
Vt. 13, 20 (1995)Farnum v. Brattleboro Retreat, Incd64 Vt. 488, 494 (1995) (holding
that whether employee could be discharg@tiout cause where contents of three
handbooks contained mixed messages avgquestion of fact for juryfoote v. Simmonds
Precision Prods. C9158 Vt. 566, 570-71 (1992Benoir v. Ethan Allen, Inc147 Vi.

268, 270 (1986).

“Handbook provisions committing the empémyto a progressive discipline system
are sufficient for a jury téind that the employer may terminate the employee only for
cause.” Trombley v. Southwestern Vt. Med. C1169 Vt. 386, 392 (1999%ee Taylor v.
Nat'l Life Ins. Co, 161 Vt. 457, 464 (1993) (holdirigat personnel manuals that are
inconsistent with an at-will relationship mbg used as evidence that the employment
contract requires good cause for terrtior®. “When the terms of a manual are

ambiguous . . . or send mixatessages regarding an emm@els status, the question of

12



whether the presumptive at-will status has been modified is properly left to the jury.”
Dillon, 175 Vt. at 6-7.

As discussed belovGonnolly asserts that her emapiment status with the City
was inconsistent with at-will employmentasesult of (a) the terms of the Personnel
Rules and Regulations; (b) a merandum she received concerning disciplinary policies;
and (c) disciplinary actions the City tookaawgst her in 2006. (Doc. 47-1 at 12-17.)
Defendants contend that nooiethese things modifieG@onnolly’s presumptive at-will
status. The Court finds that the evidencda#h below establishes that the issue is one
properly left to a jury.

a. Personnel Rules and Regulations

The parties agree thattl€City’s Personnel Rulesid Regulations (“personnel
rules”) governed the terms of Connolly’s emyphent. (Doc. 47-6.) The stated purpose
of the personnel rules is “to establish pahaes for administrative action concerning the
various personnel activities and transacticarsd to “indicate the customary and most
reasonable method of carryingtabe aims of the personnel program.” The personnel
rules also “inform the employees of the GifyRutland regarding ghconditions of work
in the city service.” Ifl. at 4.)

More specifically, the personnel rules aefithe types of appointments to city
service and establish rules governg@motions, dismissals, suspensions, and
reprimands, including aappeal procedure. Under the title “Permanent Employees,” the
personnel rules provide: “A permanentmayee works full time and on a continuing

basis (indefinite term).” (Doc. 47-6 at 5')T]he term ‘permanet,” when used in an

13



employment contract with reference to antef employment normally means nothing
more than indefinite employmentRoss 164 Vt. at 19 (quoteon omitted). Thus, it
appears, at first, that the manual hasmodlified the presumption that Connolly’s
employment was at will.

Yet, under the section governing dismissthe personnel rutestate that “[a]
department head, by approval of the Boafr@ivil Authority, may dismiss any employee
for inefficiency, or incapaty, insubordination, misenduct or immoral conduct,
intoxication, offenses against the law, or other sinilar caus€ (Doc. 47-6 at 7
(emphasis added).) This piswn indicates that Connolipay have been terminable
only for just cause, such thstte retained a protected pragenterest. Additionally, a
subsection entitled “REPRIMAND” provides tH#in situations whee an oral warning
has not resulted in the expected improvementvhere more severe initial action is
warranted, a written reprimand shall be derthe employee . . . and a copy shall be
placed in the employee’s personnel foldedd. &t 8.) This provision suggests that the
Recreation and Parks Department applipdogressive discipline policy to employees
such as Connolly.

b. Memorandum Concerning Disciplinary Procedures

During the course of her employment,iolly received additional indications
that she was subject to a progressiveigise policy. A memorandum from a former
Assistant City Attorney, to department heads explaftiesiproper procedures for taking
disciplinary actions against non-union empleyé (Doc. 47-2 {1 8.) The memorandum

provided that department heads mssuie oral and written reprimands. The
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memorandum also outlined proceduressiaspensions without pay, demotions, and
dismissals. The section adgseng dismissal procedures stated that the employee must be
given written notice of the department headtentions to dismiss the employedd. @t
1 9.) The dismissal sectionrfaer provided that the empleg must receive notice that he
or she may request a hearing before the deyesitthead and a hearing before the BCA.
(1d.)

c. 2006 Disciplinary Acton Against Connolly

Connolly was disciplineth accordance with the progressive discipline poliky.
January 2006, Bishop gave i@wlly a “Discipline Form,’stating that Connolly’s job
performance had been deficient. (Doc:A4Y The form indicated that Connolly had
been warned verbally on two prior ocicass that her job performance needed
improvement. Ifl. at 2.) The form also indicateéldat Connolly would be placed on
probation for three months, during whishe would be givean opportunity to
demonstrate her ability to correct the deficies and “prove that she can accomplish the
job requirements.” I¢. at 3.)

In April 2006, Bishop and Connollgxecuted a memorandum, addressed to
Connolly’s personnel file, stating that “Quoily has met all the set requirements of the
Disciplinary form” and that she hadrted that she can accomplish the job
responsibilities during the 90-g@arobation,” and “is novin good standing in her
position of Administrative Assistant in [thRutland Recreation anParks Department
and is no longer on probation.” (Doc.-2A 11.) Thereafter, Connolly was not

disciplined further and miatained her employmeinintil June 30, 2009.1d. at 1 12.)
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In sum, although no modification of Quuily’s at-will status occurred by express
agreement or statute, ayuwould reasonably find th&tefendants’ personnel policies,
practices, actions, and commurtioas reflected assurancesaaintinued employment in
this case.The provisions of the personnel manymbgressive discipline evidence, and
Defendants’ practices estalblithat whether the City modified Connolly’s presumptive
at-will status is an issuerf@ jury to decide.

2. Termination Procedure

Because a reasonable juquld conclude that Connollyad a protected property
interest in her employment, the Court mastv consider whetméefendants afforded
Connolly constitutionally-adequate dpeocess in terminating heCleveland Bd. of Ed.
v. Loudermil) 470 U.S. 532, 541 (1985) (“[O]nceistdetermined thahe Due Process
Clause applies, the question remains vgmnatess is due.”) (quotation omitted).
Connolly argues that she was denied ttrtgonally-adequate prand post-termination
proceedings. (Doc. 47-1 &7-19.) She also contendstlalthough Defedants claimed
she was terminated due tck of funds, the true ason she was terminated was
“political” because Mayor Louras wantedlie “sensitive to the taxpayer.1d( at 3.)
More precisely, Connolly claimbat there was no “charter imposed tax cap,” rather, the
decision to terminate her wasotivated by the mayor’s ratitance to seek permission
from the electorate for a property tax increadd.) (Defendants contend that a laid off
employee is not entitled to anyelprocess, or, alternativelyhat Connolly was granted
all the process that was due. (Doc. 39-14il7.) Defendants further assert that

Connolly fails to set forth any evidentteat her termination was based upon a pretext or
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sham. (Doc. 55 at 7-9.) As explained beglthe Court concludes that no due process
violation occurred and that Connolly fails to set forth any genuine issue of material fact
that her termination was based on a pretext or a sham.

I Pre-Termination

Connolly argues that her pre-terminatiearing “lacked the necessary attributes
of due process.” (Doc. 47-1 at 18.) She alsotends that the decision to terminate her
had already been finalized prior to the heguamd that, as a result, the pre-termination
proceeding was not truly “pre-terminatioat’all. (Doc. 47-1 at 17.) Defendants
disagree, arguing that Connolly was not erditie any due process given that she was
laid off due to budgetuts. Alternatively, Defendanésgue that if a pre-termination
hearing was required, th®udermillmeeting was constitutionalpdequate. (Doc. 39-1
at 14-17.)

“Unlike the existence of a pperty interest, which finds its origins in state law,
minimum procedural requiremerdse a matter of federal lawCiambriello v. Cnty. of
Nassay 292 F.3d 307, 31@d Cir. 2002) (quotation, brkets and ellipsis omitted).
“[T]he root requirement” of the Due ProceéSkuse is “that an individual be given an
opportunity for a hearing befotes is deprived of any sigitant property interest.”
Boddie v. Connecticu#t01 U.S. 371, 37@971) (emphasis omitted). “This principle
requires ‘some kind of a heag’ prior to the discharg of an employee who has a
constitutionally protected propertyta@rest in his employment.Loudermill 470 U.S. at
542 (quotingRoth 408 U.S. at 569-70). The prermination hearing “need not be

elaborate,’Loudermill 470 U.S. at 545, but a pubkemployee is “entitled to oral or

17



written notice of the charges against himgeaplanation of the eptoyer’s evidence, and
an opportunity to present his side of the storgl’at 546.

In this case, Connolly was providedaband written notice and an opportunity to
be heard prior to her termination. OméuL, 2009, Connollyeceived a letter from
Bishop stating that “the redtien of your position . . . haselen proposed” effective June
30, 2009. (Doc. 47-2ét 2.) The letter informed Conihpthat she wasentitled to a
Loudermillmeeting” and explained that the reasonher proposed termination was “the
current economic climate” ambt her job performanceld() There were no “charges”
against Connolly, and hence no “evidensapporting any charges in the letter.
Approximately one week later, Connolly nveith Bishop and was given an opportunity
to present reasons why her position should naib@nated. (Doc. 47-1 at9.) On June
12, 2009, Connolly received acemd letter from Bishop, exgihing that he had listened
to Connolly at the_.oudermillmeeting, but that the City Halecided to go forward with
her layoff for economic and budget-related reasons. (Doc. 47-1 at 10.) These pre-
termination proceedings clegpsatisfy the standard undeoudermill which simply
requires oral or written notice, an expltaa of the employer’s evidence, and an
opportunity for the employee to present her side of the staydermill 470 U.S. at
546.

One notable difference between the fadttis case and those at issue in
Loudermillis thatLoudermillinvolved alleged misconduct by the employee, whereas
here, there were no allegatioofsmisconduct on the part Qfonnolly. As a result, the

Loudermillcourt’s balancing of “the privateterests in retaining employment, the
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governmental interest in the expeditigamoval of unsatisfactory employees and the
avoidance of administrative burdens” waedent from the balancing of interests
required here, where an employeé&id off for budget-related reasonsoudermill, 470
U.S. at 542. Where there is no alliega of misconduct, the employee’s interest
necessarily weighs less significantly besathere is no need for the employee “to
present [her] side of the storyltl. at 546. In other words, there is nothing for the
employee to refutegnd, as a result, the pre-tenation hearing contemplated by
Loudermillmay serve little purpose in a case like Connolly’s.

Assuming a pre-termination hearing veesually required, the Court disagrees
with Connolly’s assertion that her June2809 pre-termination hearing was insufficient
because “the decision to terminate Connals made finally on June 1, 2009.” (Doc.
47-1 at 17.) The plaintiffs iRyan v. lllinois Department of Children and Family
Services185 F.3d 751, 762 (7th Cir. 1999) madeargument similar to this one, but
under different factual circumstances. Bwventh Circuit’'s reasoning in that case is
instructive. In denyingummary judgment for the lsdants on this issuthe Seventh
Circuit stated: “That at the startibie [pre-termination] hearing the agency
decisionmakers tentatively believe the eoyple should be removed does not raise a
constitutional problem . . . so long as thexisionmakers are open to other viewsl”

Here, viewing the facts in the light mdatorable to Connolly, the record does not
support a conclusion that the decision tonieate Connolly was made prior to her
Loudermillmeeting. The materidcts surrounding Connollylsoudermillmeeting are

not in dispute. The initial iice Connolly received on Junestated that the reduction of
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her position had been “proposed” as a resulthad current econoia climate” and not
her job performance. @. 47-20 at 2.) Theoudermillmeeting was held on June 8,
and Connolly was given an opportunity tegent reasons why hergpoon should not be
eliminated, and shedliso. Following thé.oudermillmeeting, Bishop’s June 12 letter
stated that he had “listensdriously and considered timformation [Comolly] shared”
in theLoudermillmeeting but had decided go forward with her layoff. (Docs. 47-1 at
10; 47-23 at 2.) The facts demonstragg thlthough a decision had been made to
eliminate at least one position, it was notairthat position would be Connolly’s.
Instead, the record supportattibefendants were “open to other views” with respect to
how to trim the budget of the Recreation and Parks DepartrRgai) 185 F.3d at 762.
Contrary to Connolly’s assertions, tfaet that Mayor Louras may have lacked
authority to restore fundiniy the City’s budget once he submitted the budget to the
Board of Alderman does not show thatf@elants had already decided to terminate
Connolly before her pre-teimation hearing. As Conftlg states in her Motion for
Summary Judgment, ¢ébudget, which was submitted before beandermillmeeting,
called for elimination o#& full-time employe&om the Recreation and Parks Department
budget. (Doc. 47-1 at 187 he budget neither specified what position might be reduced
nor who the full-time employemight be. The City’s budget demanded that Bishop
carefully consider the needslut department, includingehviews of its employees, in

deciding which position to cut, andetinecord shows that he did so.

20



. Post-Termination

Connolly next contends that Defendamhproperly denied her post-termination
proceedings, and that Defendsinbvocation of an economic re-organization “exception”
to due process must fail because of Conreltyaim that the Citis purported lack of
funds is a sham. (Doc. 47-1 at 19-20.)fddelants disagree, asserting that no post-
termination proceeding was necessary and that Connolly fails to set forth any claim that
she was terminated for any reason othanthudget concerns. (Doc. 55 at 10-14.)

An employee who has a protected propertgrest in her employment may also
be entitled to a post-termination hearir§ee Morrissey v. Brewet08 U.S. 471, 481
(1972) (“[D]ue process is flewle and calls for such predural protections as the
particular situation demands.”Docurto v. Safiy 264 F.3d 154, 171 (2d Cir. 2001)
(“When . .. a. .. public employee is terminatebcedural due process is satisfied if the
government provides notice and a limited oppatyuio be heard prioto termination, so
long as a full adversarial héag is provided afterwards.”Pwyer v. Regan777 F.2d
825, 834 (2d Cir. 1985nodified 793 F.2d 457 (2d Cir. 1986)The nature of a claim of
sham is such that a posttermination hearinblikely be more valuable to the claimant
than a pretermination hearing.”). Indekedudermillwas premised “in part on the
provisions in [the applicable statajv for a full post-termination hearing Salterella v.
Town of Enfield427 F. Supp. 2d 62, 74 (D. Conn. 2006 this case, Defendants gave
Connolly adequate pre-termination procedasegdescribed above. Connolly timely
requested a post-terminatioadring before the BCA, but wanot afforded any kind of

post-termination review. (Doc. 47-30 at 2.)
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In determining whether proceduresgeneral, are constitutionally sufficient,
courts balance the private and governmentatests at stake, and consider three factors:

First, the private interest that will ladfected by the official action; second,

the risk of an erroneous deprivationsoich interest through the procedures

used, and the probable value, if any, of additional or substitute procedural

safeguards; and finally, the Governmsmterest, including the function

involved and the fiscal and admimedive burdens that the additional or

substitute procedural requirement would entail.
Mathews v. Eldridge424 U.S. 319, 335 (197Byody v. Vill. of Port Cheste34 F.3d
121, 135 (2d Cir. 2005). Here, the private iest affected by th€ity’s actions was the
loss of Connolly’s employment. Significantlyowever, Connolly wanot terminated for
any performance-related reasdiRoc. 47-23.) To the contng Bishop signed a letter of
recommendation on July 20, 2009, shortigafonnolly was terminated, stating that
Connolly “conducted herself professionally and demonstrated anterest and pride in
[her] work.” (Doc. 47-32.) Bishop also ate that Connolly was “an asset to [the
Rutland Recreation and Parks] department” aatighe would be “a fine choice for your
organization.” [d.) Thus, although the loss of erapiment is a significant private
interest, no stigma attached@onnolly’s termination and ére is no indication that her
dismissal created impedimentsfadure employment. These facts weigh in Defendants’
favor. See Mayfield v. Kel\801 F. Supp. 795, 798 (D.D.C. 1992).

Also weighing in Defendants’ favor, themas little risk of erroneous deprivation
because Connolly was notit@nated for performancedeged reasons. Additional

procedural safeguards wid have added littler no value to the City’s decision-making

process in determining which positionsctd, and holding a post-termination hearing
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would have served littlpurpose. Finally, the City’s intest in executing economic and
efficiency-related personnel decisions andhianaging the costs of its workforce and
services is substantiabee Dwyer777 F.2d at 833. Requiririge City to hold post-
termination hearings for each employee whieiminated due to workforce reductions
would impose additional fiscal andradhistrative burdens on the City.

Relying on similar reasoningther courts have explicitiecognizedhat when a
public employee is laid off due to lack foinds without a hearing, no due process
violation occurs.See Whalen v. Mass. Trial C8397 F.3d 19, 25 (1st Cir. 2005) (“[W]e
have recognized a limited ‘reorganization gpta@n’ to due process that eliminates the
need for a hearing where abrganization or other cost-ting measure results in the
dismissal of an employee.Misek v. City of Chicaga’83 F.2d 98, 100-01 (7th Cir.
1986);Baker v. Civil Serv. Comm’'n of W. Ya45 S.E. 2d 908, 912 (W. Va. 1978)
(“Where a classified position has been abolishiee employee ordinarily is not entitled
to a procedural due process hearing?dwell v. Jones305 N.E. 2d 166, 172 (lll. 1973)
(“[T]he qualitative differences between layoff and dischargesach that variances in
procedure are constitotially permissible.”)Kelly, 801 F. Supp. at 798 (“A [reduction in
force] clearly does not raisee same due process concerns that are raised by for-cause
dismissals.”) As one court has explained, this “economic reorganization” exception
“follows from theLoudermilldecision itself.” Kelly, 801 F. Supp. at 798. Kelly, the
court reasoned:

In evaluating whether the employedstions violated due process the
Loudermillcourt balanced “the private interests in retaining employment,
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the governmental interest in the expeditious remolahsatisfactory
employees and the avoidance of administrative burdens.”

These interests weigh differently ifraduction in force] than they do in a

removal for cause. The employee’teiest in a for-cause dismissal

involves more than the ptisn at stake because of the stigma that results

from a for-cause dismissal and the protidesuch dismissal might create for

future employment gmortunities. Although a [redtion in force] results in

significant hardship for the termireat employees, it does not pose these
additional problems.
Id. (quotingLoudermill 470 U.S. at 542-43).

Under the economic reorganization prpiej Connolly was not entitled to post-
termination due process. The City’s stateadson for terminating Connolly arose out of
economic concerns, includingetficurrent economic climatend the city-charter imposed
tax cap.” (Doc. 47-20.) Bishop’s letters@onnolly in connectiomwith her termination
stated consistently that the decision tod&#yConnolly had “nothmg to do with . . . job
performance, rather it is based on the posiwbich we feel can be absorbed with the
minimum impact on city services.'Id() Nothing in the recorduggests that Connolly’s
termination adversely affected her future employment prospects, and, as noted above,
Bishop provided Conolly with a letter of recommendation lauding her work.

Although the Second Circuit has not expressly adopted the reorganization
exception discussed above, courts in thisuti have implicitly subscribed to the
reasoning that an employee who is laid ofdassult of economic constraints need not be
afforded the same process as wh® is dismissed for caus&ee Dwyer777 F.2d at

833; Perkowski v. Strafford Bd. of E@L55 F. Supp. 2d 9(D. Conn. 2006)Ritz v. Town

of East Hartforg 110 F. Supp. 2d 94, 102 (D. Co2000) (suggesting that “legitimate
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reorganization” would be a reason uponahtto grant defendants’ motion for summary
judgment on the issue of a procedural guecess violation of employee with protected
property interest). Of courste reorganization exception does not apply if an employee
raises a genuine issue of material fact Heatpurported economiayoff was actually a
pretext for some other impermissible reagmrthe termination. In such cases, due
process would require a post-terminatioargg to consider and investigate the
employee’s claimDwyer, 777 F.2d at 834 (“The nature otlaim of sham is such that a
posttermination hearing will likely be more vahle to the claimant than a pretermination
hearing.”).

In Dwyer, a state employee whose job was @&lmed due to budget constraints
brought an action for wrongftérmination, alleging that rehould have been granted a
pre-termination hearing and that his employet&m of budget constraints was a sham.
Dwyer, 777 F.2d at 828. Significantlihe plaintiff's complaint alleged that the state
comptroller and his agents had “a persahslike” for him and “formulated a plan to
remove him from his positiorfor improper reasondd. at 827. The Second Circuit
vacated the district court’s dismissal of tti@im and granted theahtiff leave to amend
his complaint, holding that

[i]n the present case, it remains laar whether a pretermination hearing

was required, because [the plaintiffisimplaint does not ebrly allege that

he requested such a hearing. . . . Gienprior dearth chuthority as to the

existence and contours of a rightat@retermination heigag on a claim of

sham, we conclude that [the plaifitshould be given an opportunity to

amend his complaint to allegésuch is the case, that he did in fact request

a pretermination hearing into his cfathat the announcealimination of
his position was a sham.
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Id. at 833. Théwyercourt also recognized, however, that
a state may well, from time to timegdde to make its operations more
efficient by abolishing or consolitdag positions or by implementing a
considered reduction in its work forcg/e are not persuaded that the state
must routinely provide hearings femployees whose positions are targeted
for elimination whenevethe state adopts suelffficiency measures.
Where, however, as here, there is rdidation that the state has undertaken
substantial measures suwehithese but rather is alleged to have targeted a
single employee for termination, we haldht if the state has a due process
obligation to provide a hearing prito removing that employee from his
ongoing position, and if the employeetasts the notice of elimination of
this position and contends that itast a sham and pretext for the

deprivation of his property right, the state must be prepared to grant the
employee some kind of hearing priortkee termination of his employment.

“To reach a jury on a preteglaim, a plaintiff muspresent some evidence that
his termination was not for the reason specified by [defendantalfor, 161 Vt. at 469.
In other words, Connolly must point toidgnce suggesting that Defendants’ claim of
economic necessity waspretext for sometherimpermissible reason for terminating
her. See Havill v. Woodstock Soapstone, @32 Vt. 625, 6282001) (“To defeat
employer’'s summary judgment motion, jpiafif has the burden of presenting some
evidence that [her] termination was not floe reason specified by [employer].”).
Because Connolly bears the burd# proof at trial on the claim of a sham, to defeat
Defendants’ Motion for Summary Judgmestie must make a showing sufficient to
establish the existence of her claim of a sh&me Parry937 F. Supp. at 34 Cifarelli,
93 F.3d at 51-52 (holding, that to estalesclaim of pretext under New York law, a
public employee whose position is abolidheears the burden of proving that the

employer’s action was undertaken in bad faith).
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Here, although, Connolly ostensiblygaes that the City’s claimed economic
necessity was a pretext or asy Connolly raises no genuirssue of material fact to
support a claim that her termination we for lack of funds. Unke the facts at issue in
Dwyer, Connolly does not allege that sheswrersonally targeted for some improper
reason. To the contrary, eaghConnolly’s argumentand her supporting evidence
corroboratethat Defendants’ reason for terratmg her was purely economic and
budget-related. Connolly’s am argument is that Defenddarfeslure to include funding
for her position in the budget was a “pol#fit measure so thalayor Louras could
achieve the “goal of maintaining the taxed thereby giving taxpayers “needed and
deserved relief.” (Doc. 50 4t 23.) Connolly sets fortthetailed evidence and analysis
of the City’s budget, which reveals that theras in fact a budget surplus for Fiscal Year
2010. (Docs. 50 at 4-5; 50)2Connolly also challenges @mdants’ characterization of
the City’s property tax scheme msposing a “cap” and points bthat there is no tax cap,
rather, if a tax rate exceeds a set amoun8@per $100 of value), voters must directly
approve the tax rafe (Doc. 50 at 4.)

None of this evidence raises a genugsele of material fact with respect to
Defendants’ stated reason foonnolly’s layoff. Providing tax relief and maintaining a
tax rate are legitimate econonaancerns of municipal leadsip. A budgesurplus for

a particular year raises no genuine issu@bse, as Connolly points out in her Motion

2 The Court notes that Connolly does not raise a pretext or sham argument arising out of the fact
that Defendants hired two part-time employees shortly after she was terminated whose duties included
many of Connolly’s former dutiesSee e.g, Campana v. City of Greenfield64 F. Supp. 2d 1078, 1093
(E.D. Wis. 2001) (citing cases providing that hiremgew employee to replace one who has been laid off
is evidence of illegitimacy).
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for Partial Summary Judgmg Mayor Louras “warng that, during [2009] the
combination of planned salanycreases and rising health caosts” would result in an
increased tax rate in tieture. (Doc. 47-1 at 6.) Similay| Mayor Louras explained that
his budget proposal was “not ab@®09,” but “abouthe future.” (d.)

It must be emphasized that Coripohises no argument that Defendants
terminated her for any impermissible noreeomic reason. In fact, in Connolly’s
deposition, she conceded that she has neru&lto suggest that her termination was
motivated by anything other than economic ogas (Doc. 39-3 at 5.) All of Connolly’s
assertions support the conclusion that, imteating her, the City was “undertak[ing]
substantial measures” by “implementing a coasad reduction in itavork force” rather
than targeting her speatlly for termination.Dwyer, 777 F.2d at 833. Accordingly, a
post-termination hearing woulthve served no purpose andswet required in this case.

A similar factual scenario arose@ifarelli v. Village of Babylonwhere an
employee was terminated “dime grounds of economy and efficiency” but the employee
alleged this was a pretextifarelli, 93 F.3d at 51. In supparf his pretext argument,
the employee asserted that:

(i) the proposed Village budget fire 1994-95 fiscal year allegedly

showed no overall savings from the ahiattion of his position; (ii) the

Village created three additional jolhich entailed cedin code-enforcing

functions formerly performed by [trEmployee]; and (iii) the Mayor[’s]

deposition testimony explained thas Imnotivation for eliminating [the
employee’s] position was, in partshilesire to revamp the building

operations department, to improvergtards, and to proceed in another
direction.
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Id. (quotations omitted). Inamcluding that these argumefaded to create a genuine
issue of material fact, the Sew Circuit noted that the plaintiff had “not alleged that his
termination was the result of discriminationticethat the record demonstrated no lack of
honesty on the part of the defendarits.at 52. The court also reasoned that the mayor’s
testimony that his “motivatiofor eliminating [the plainfi's] position was a desire to
‘revamp’ the building operations departmentinprove standards, and to ‘proceed in
another direction,’ fully supports [defendsihtcontention that the elimination of [the
employee’s] position was undertaken for e#fiaty purposes; sueéhmotivation hardly
evinces dishonestyr pretext.” Id.

The same reasoning applies here. ©tprnas not presead evidence that
Defendants have demonstrated a lack oesbn She sets forth no claim that her
termination was based on disamation. As noted above, the record is replete with
statements from Mayor Lourggrtaining to concerns abioine state of the City’s
financial health and the unwillingness akpayers to support a tax increase. The
mayor’'s concerns date back to a period sulbstidy before his budget proposal failed to
include funding for Connolly’s position. Omhibit provided by Conolly in support of
her Motion is a copy of the minutes from thi&S Board of Alderman meeting on June
2, 2008. In that meeting, Mayor Louras stdteat “there isn’t muclin the budget to cut
except to cut bodies througtiréion, layoffs or other means.” (Doc. 47-9 at 2.) Mayor
Louras also stated that “staff wilead to be reduced at some pointd.)( These
statements reflect that the decisionlimmate Connolly’s position was related to

economic necessity, contemplattdeast one year prior to when it occurred, and that
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Connolly was on notice that her position cobdaffected. Thus, no genuine issue of
material fact exists regarty whether Defendants’ terminaii of Connolly for purported
economic reasons was a pretext, and the Court GRANTS Defendants’ Joint Motion for
Summary Judgment on @oolly’s Section 1983 due process claim.
d. First Amendment Retaliation

Connolly next argues that in retaliatifor her filing of this lawsuit, Defendants
failed to inform her that pattime employment with the Cityas available. (Doc. 50 at
5.) Defendants disagree, arguing that Cagislawsuit is not constitutionally-protected
speech and that they were nequired to provid her with special notice of available
part-time work. (Doc. 39-1 at 20.)

To establish a prima facie case of FAstendment retaliation, a plaintiff alleging
that he was terminated must show (1) thatspeech was constitonally protected, (2)
that he suffered an adverse employment datjsind (3) that a causal connection existed
between his speech and the adversgleyment determination against himAnemone v.
Met. Transp. Auth629 F.3d 97, 114 (2d Cir. 201Ruotolov. City of New York514
F.3d 184, 188 (2d Cir. 2008ee Morris v. Lindaul96 F.3d 102,10 (2d Cir. 1999).
The public employee must alsbhow that her right asdatizen in canmenting upon
matters of public concern outweighs theenest of her employer “in promoting the

efficiency of the public servicasperforms through its employeesCity of San Diego v.

% Here, for the purposes of their Joint Motion armmary Judgment, Defendants concede that a
causal connection existed between Connolly’s lavamdtthe adverse employment determination against
her, if any. (Doc. 39-1 at 20 n.3.) Accargly, the Court addresses only the first two elements.
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Roe 543 U.S. 77, 81 (2004) (quation and citations omitted$ee also Mandell v. Cty. of
Suffolk 316 F.3d 368, 382 (2d Cir. 2003).
1. Protected First Amendment Activity

“Protected First Amendmeactivity” means speech mads a citizen on matters
of public concern rather than as anpdmyee on matters of personal interegelnik v.
Fashion Inst. of Tech464 F.3d 217, 2(2d Cir. 2006)see also Garcetti v. Ceballos
547 U.S. 410 (2006RRuotolg 514 F.3d at 188. The samefinition applies where the
allegedly protected activity is the filing of a lawsugtorman v. Klein395 F. App’x 790,
793 (2d Cir. 2010)Everitt v. DeMarco 704 F. Supp. 2d 122, 18R. Conn. 2010) (“Itis
well-established that the filing of a lawsuit. is constitutionallyprotected by the First
Amendment.”). “The inquiry into the protectstatus of speech is one of law, not fact.”
Connick v. Meyers461 U.S. 138148 n.7 (1983).

To determine whether Canlly’s lawsuit constituteprotected First Amendment
activity, the Court must first examine whethlee lawsuit addresses a matter of public
concern. In determining whether a public enygle’s speech addresse matter of public
concern, courts must consider “the contémrtn, and context of a given statement, as
revealed by the whole recordConnick 461 U.S. at 147-48 (1983Ruotolg 514 F.3d at
189. The plaintiff’'s motivatio for the speech is one factor the court may consider in
determining whether the allegedly protecspgech was on a matter of public concern,
but this factor is not dispositive&Sousa v. Roqu&78 F.3d 164,23 (2d Cir. 2009);
Brown v. City of Waterbury Bd. of E@22 F. Supp. 2d 21230 (D. Conn. 2010).

Speech by a public employeeais a matter of public conaeif it relates “to any matter
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of political, social, or otheconcern to the community.Connick 461 U.S. at 14Gee
also Garcia v. State Univ. of N.Y. Health Sci. @280 F.3d 98, 10&d Cir. 2001).
Speech that is focused on matters persoriaet@mployee cannot lodassified as being
on a matter of public concer€onnick 461 U.S. at 146ee Schlesinger v. N.Y.C.
Transit Auth, No. 00 Civ. 4759, 200%VL 62868, at *5 (S.IN.Y. Jan. 24, 2001)
(holding that “speech on a purely privatetteg such as an employee’s dissatisfaction
with the conditions of his employmeiatlls outside the realm of constitutional
protection”) (quotation and citation omitted)The heart of the matter is whether the
employee’s speech was ‘calculated to redigersonal grievances whether it had a
broader public purpose.’Ruotolg 514 F.3d at 189 (quation omitted).

In this case, the Court finds that Connafiitiated this lawsit as an employee on
matters personal to her, and thesuit cannot be classified as being on a matter of public
concern. The content of the suit, as a whpkrtains to Conilig’s termination, the
procedures employed by the City to terminate her, and the City’s alleged retaliation
against her, individually. The content of tiikeged retaliation arises in the context of
Connolly’s lawsuit alleging wangful termination, a contéypersonal to her. Although
the form of the lawsuit consists of gidby-available documents and proceedings,
Connolly’s prayer for reliefeeks relief only for herself an@msists solely of remedies
from which only she will benefit, such asnstatement and compensatory and punitive
damages. (Doc. 26 at 13ge Stormar895 F. App’x at 794.

In Huth v. Haslan598 F.3d 70, 75 (2d Cir. 2010)gtsecond Circuit found that a

state employee’s lawsuit arising out of demotion following her reports about a co-
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worker’s conduct was not a matter of puldancern. The decision was based in part
upon the Second Cud’s reasoning that:

Huth’s original complaint, which ghcontends was protected speech and

the basis for defendants’ further rettiba, alleged only that defendants

retaliated against her for specific statns she made to her supervisor and

for the union activities of [anothemployee]. Much like other public

employee speech that weviegheld not to be pretted from retaliation by

the First Amendment, Huth’s lawswas personal in nature and generally

related to her own situation. Sigwe#intly, there is no suggestion in this

record that Huth wated to debate issues of discrimination, that her suit

sought relief against pervasive or gstc misconduct by a public agency

or public officials, or that her suit wagart of an overall effort to correct

allegedly unlawful practicesr bring them to public attention. Considering

the record as a whole, we concludattHuth’s original complaint was not

speech on a matter of public concerd,aherefore, was not protected from

retaliation by the First Amendment.
Id. at 74-75 (citations, qudians, and ellipses omittedee also Ezekwo v. N.Y.C. Health
& Hosps. Corp.940 F.2d 775, 781 (2d Cir. 199Peterson v. City of Rochesté&to. 06-
CV-6003, 2010 WL 1@8013, at *12 (W.D.N.Y. Mar. 31, 2010).

The same reasoning applies here. Céprmogues that her lawsuit is protected
speech because its content “is of signifiagengortance and interest to the citizens of
Rutland” and the lawsuit “concerns the meand methods by which the City’s . . .
budget and property tax rates were adopté&bhnolly further assestthat the content of
the speech “concerns [MalLouras’s] claim, made in éhCity’s Annual Report . . . that
he had to eliminate funding for three full-enemployees in order to achieve his political
goal of ‘maintaining the tax rate.” (Doc. 50 at 25.) Connolly’s original Complaint,

however, raised claims arising out off®edants’ conduct iconnection with her

termination. Just as the plaintiff Huth, the nature of Connolly’mwsuit is personal to
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her and generally related torlevn situation. Likewise, #re is no suggestion in her
complaint that Connolly seeks “debate issues of disamination” or obtain “relief
against pervasive or systemic misconducalpublic agency goublic officials.” Huth,
598 F.3d at 74-75. Nor is there any indicaticat this lawsuit is part of an overall effort
to correct allegedly unlawful practiceslming them to public attention.

The Court acknowledges that “[d]iscussiegarding current government policies
and activities is perhaps the paradigmatic matter of public con¢¢amyion v. City of
New York 140 F.3d 111, 118 (2d ICi1998), and “[m]atters gdublic concern . . . include
speech aimed at uncovegi wrongdoing or breaels of public trust,Johnson v. Ganim
342 F.3d 105, 113 (2d Ci2003). However, “a public employee may not transform a
personal grievance into a matter of puldiiscern by invoking a supposed popular
interest in the way publimstitutions are run."Ruotolq 514 F.3d at 190. Connolly’s
lawsuit does not directly “concern” the Citydnet or claims made in its Annual Report.
Her lawsuit was neither brought to “[d]iss] ] . . . currentgvernment policies,”
Harmon 140 F.3d at 118, nor “aimed at uncoweri . . breaches of public trust,”
Ganim 342 F.3d at 113. Connolly’s only arguneglated to the City budget pertains to
her claim that the City’s “lack of funds$s a sham. This argument constitutes a
complaint about Conttig’s “own dissatisfaction vth the conditons of [her]
employment.” Sousa578 F.3d at 174. AccordinglZonnolly’s lawsuit does not pertain

to a matter of public concern.
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2. Adverse Employment Action

It is well-established that an employer’s refusal to rehire a terminated employee is
an adverse employment action sufficienstistain a claim of retaliatiorMt. Healthy
City Sch. Dist. Bd. of Ed. v. Doyl29 U.S. 274, 283 (1977)[W]hether an undesirable
employment action qualifies &ging adverse is a heavily fact-specific, contextual
determination.” Zelnik 464 F.3d at 226 (citation omitted).

Here, Defendants hired two part-timeayees shortly after Connolly was
terminated. However, as notadove, the Court concludes that Connolly’s speech is not
on a matter of public concern. Where empligespeech is not on a matter of public
concern, “no First Amendment claims®s, and that ends the matte€taccilo v. Vill.
of Seneca Fall$582 F. Supp. 2d 39@05 (W.D.N.Y. 2008). Thus, the Court need not
address this issue further.

[I.  Qualified Immunity and Lack of Personal I nvolvement

Mayor Louras moves for summary judgment on all of Connolly’s claims, arguing
that he is entitled to qualified immunity. ¢D. 43.) In the alternative, Mayor Louras
argues that the Court should grant histiglo with respect to Connolly’s First
Amendment retaliation claim because he étkersonal involveant in the alleged
retaliatory conduct. (Bc. 43-1 at 13.)

The Court concludes that Defendants antitled to summary judgment for the
reasons stated above. Alternatively, Malyouras’s Motion for Summary Judgment is

granted on the basis of qualifisdmunity for the following reasons.

35



When government officialabuse their offices, “action[s] for damages may offer
the only realistic avenue for vinditton of constitutional guaranteesdarlow v.
Fitzgerald 457 U.S. 800, 814 (82). “On the other hangermitting damages suits
against government officials cantail substantial social cosiscluding the risk that fear
of personal monetary liability and harassing &tign will unduly inhibit officials in the
discharge of their duties.Anderson v. Creightol83 U.S. 635, 638 (1987). These
conflicting concerns are accommodated byoYpding government officials performing
discretionary functions with a qualifiechmunity, shielding them from civil damages
liability as long as their actions could reaably have beethought consistent with the
rights they are alleged to have violatedd:; Malley v. Briggs475 U.S. 335, 341 (1986)
(qualified immunity protect&all but the plainly incompeint or those who knowingly
violate the law”);Mitchell v. Forsyth472 U.S. 511, 528 (B%) (officials are immune
unless “the law clearly proscribed the actioh®y took). Thus, “government officials
performing discretionary functions generade shielded from liality for civil damages
insofar as their conduct does not violateatly established stabry or constitutional
rights of which a reasonalperson would have known Harlow, 457 U.S. at 818.

In resolving government officials’ qlieed immunity claims, the Court must
decide (1) whether the facts shown by gtaintiff make out a violation of a
constitutional right, and (2) whether that rigvds “clearly established” at the time of the
defendant’s alleged miscondud®earson v. Callahgnl29 S. Ct. 808, 815-16 (2009).
The Court may exercise its “sound discretionl@tiding which of te two prongs of the

qualified immunity analysis should be addrekBest in light of the circumstances in the
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particular case at handld. at 818. Rather than being “a me defense to liability,”
gualified immunity is “arimmunity from sujt which is “effectively lost if a case is
erroneously permitted to go to trialSpringfield Hosp. v. HoffmaiMo. 09-cv-00254-cr,
2010 WL 3322716, at *13 (Dvt. Apr. 9, 2010) (quotinditchell, 472 U.S. at 526).

In this case, the first prgrhas already been addresséd. set forth above, the
Court found that Connolly did not allege fasufficient to make out a violation of a
constitutional right.See Walczyk v. Rid96 F.3d 139, 154 (2d Cir. 2007).
Nevertheless, even assuming that Connudly alleged facts sufficient to make out a
violation of a constitutional right, Louragould still be entitled to qualified immunity
because Connolly’s rights under the Firstl &ourteenth Amendmentgere not “clearly
established” at the time @buras’s alleged misconduct.

A right is clearly established if iteontours [are] suffiently clear that a
reasonable official would unds#and that what he is dw violates that right.”
Creighton 483 U.S. at 640. In determining &ther the official violated a clearly
established right, the Court considers whe(tig the right was defined with reasonable
clarity; (2) the Supreme Court or SecondcGit has recognizethe right; and (3) a
reasonable defendant wouldveaunderstood from existing law that his conduct was
unlawful. Anderson v. Recoy@17 F.3d 194, 197 (2d Cir0@3). “The question is not
what a lawyer would learn or intuit fromsearching case lawut what a reasonable
person in the defendang®sition should know abotte constitutionality of the

conduct.” Id. (quotation omitted).
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The operation of this standard, hewer, depends substantially upon
the level of generality at which the relewdegal rule is to be identified.
For example, the right to due proce$saw is quite clearly established by
the Due Process Clause, and thus tieeaesense in which any action that
violates that Clause (no matter how unclear it may be that the particular
action is a violation) violates a cleagstablished right. Much the same
could be said of any otheonstitutional or statutoryiolation. But if the
test of clearly established law werei applied at this level of generality,
it would bear no relationship to the ebjive legal reasonableness that is
the touchstone dflarlow. . . . [O]ur cases establish that the right the
official is alleged to have violated msiuhave been clearly established in a
more particularized, and hence morevant, sense: The contours of the
right must be sufficiently clear thatreasonable officiakould understand
that what he is doing violates that righthis is not to say that an official
action is protected by qualified immitiynunless the very action in question
has previously been held unlawful, lus to say that in the light of pre-
existing law the unlawfulness must be apparent.

Creighton 483 U.S. at 639-4(jjuotations omitted).

Applying these principles to Connollytkie process claims, the Court concludes
that Connolly did not have a clearly edisitred right to a podtermination proceeding
before the BCA. Although the Supremeu@toand the Second Circuit have recognized
that a public employee is entitled to soleeel of due process in conjunction with
termination proceedings, these dsurave not held that sucdights necessarily extend to
circumstances in which employees are t&idor economic or budget-related reasons
unrelated to job performanc&ee Dwyer777 F.2d at 833;f. Whalen397 F.3d at 25
(“[W]e have recognized a limited ‘reorgaation exception’ to due process that
eliminates the need for &aring where a reorganizationaiher cost-cutting measure
results in the dismissal of an employge.A reasonable persam Louras’s position

could not have understood from existing ldat eliminating funding for a position from
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the City’s budget without pividing Connolly with a postermination hearing constituted
unlawful conduct in violation of @nolly’s constitutional rights.

Connolly’sFirst Amendmentight in relation to her retiation claim is also not
clearly established. As discussed abowvis, nibt clearly establied that, in filing the
lawsuit, Connolly engaged in any speech as a citizenaiters of publiconcern rather
than as an employee on madtef personal interesConnick 461 U.S. at 146. A
reasonable person in Louraggsition could not havenderstood fronexisting law that
Connolly’s lawsuit constituted protectactivity under the First Amendment.

In short, any unlawful conduct on the pairiLouras that resultkin a violation of
Connolly’s constitutional rights was notgrent. Accordingly, in the event a
constitutional violation occurredouras would be entitled fualified immunity.
Because the Court concludes that Mayor Loisastitled to qualied immunity, it need
not address whether Mayor Louras lacked geasinvolvement in the alleged retaliatory
conduct.

1. StateLaw Claims

Having concluded that Defendaiat® entitled to summary judgment on
Connolly’s federal claims, th€ourt declines to retain supplemental jurisdiction over the
pendent state law claim&ee28 U.S.C. 1367(c)(3)arnegie-Mellon Univ. v. Cohill
484 U.S. 343, 350 (1988)[(n the usual case in whichl federal-law claims are
eliminated before trial, the @nce of factors . . . will poirtbward declining to exercise
jurisdiction over the remaining state-law claimsMatican v. City of New Yorl624

F.3d 151, 155 (2d Cir. 2008)[(]f [plaintiff] has no valid clam under § 1983 against any

39



defendant, it is within the district courtiscretion to decline to exercise supplemental
jurisdiction over the pendestate-law claims.”).
Conclusion
The Court GRANTS Defendants’ Joint Motion for Summary Judgment (Doc. 39).
The Court DENIES Connolly’s Motion fd?artial Summary Judgment (Doc. 47).

Connolly’s state law claims @aDISMISSED without prejudice.

Dated at Burlington, in the District of Vermont, this"2day of August, 2011.

/s/ John M. Conroy
Hhn M. Conroy
UnitedStatesMagistrateJudge

40



