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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
Karen Charbonneau,
Plaintiff,
V. CivilAction No. 2:11-CV-9

Michael J. Astrue,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 17, 22)

Plaintiff Karen Charbonneau brings tlaistion pursuant to 42 U.S.C. 8§ 405(g) of
the Social Security Act, requesting rewi and remand of the decision of the
Commissioner of Social Security (“Commissioner”) denying her application for disability
insurance benefits. Pending before the Carte Charbonneau’s motion to reverse the
Commissioner’s decision (Doc. 17), and ther@assioner’s motion to affirm the same
(Doc. 22). For the reasons stated beline, Court DENIES Charbonneau’s motion, and
GRANTS the Commissioner’s motion.

Background

Charbonneau was forty-eight years oldnam alleged disability onset date of
December 13, 2007. She completed schuolugh the eighth grade, and thereafter
obtained a graduate equivalency degree (Iz&1d special job training in office
management. She has been employed as &ékitevorker” in a public school, and as a

pharmacy technician for approxireét eleven years. (AR 132.)
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Charbonneau had a traumattuldhood, stemming from her mother’s and other
family members’ substance abuse, anduditlg being sexually molested by her foster
father. She has been married twice, hasl three sons andlaughter. During the
alleged disability period, she resided whigr husband and adualaughter. In 2005,
Charbonneau began seeking mental healttniesst, and was diagnosed with anxiety and
depression. In December 2007, she was iratln a motor vehicle accident, resulting in
lower back pain with severe spasms, whaghcerbated her depression. Treatment for
the back pain icluded but was not limed to attending physical therapy, wearing a
TENS' unit, receiving epidural injections, ataking narcotics. In February 2009,
Charbonneau elected to hasuggery to remove two small cerebral aneurysms which had
been causing her anxiety and migraine helaglsc Since then, she has not had treatment
for the aneurysms. In June@) Charbonneau fell, worsenihgr back pain and, in turn,
her depression. In additida her back pain and degseon, Charbonneau has suffered
from obstructive sleep apnea, hypertensioigraine headaches, and obesity.

On September 12, 2008, &thonneau protectively filed an application for
disability insurance benefitsTherein, she alleged thatarting on December 13, 2007,
the date of her motor vehicle accident, shelheen unable to work due to lower back
pain, left hip and leg pain, buttock paindatepression. (AR 131.) She further alleged

that she has been unaldestand without pain for mothan thirty-to-faty-five minutes

1 “TENS" is the acronym for Transcutaneousdtical Nerve Stimulation, which is “a method
of reducing pain by passage of an electric currentEDSIAN’ S MEDICAL DICTIONARY 1838(28th ed.
2006). “A ‘TENS unit’ is a pocket size, portable, battery-operated device that sends electrical impulses to
certain parts of the body to block pain signalgérhow v. AstrueNo. 08-CV-6423-CJS, 2009 WL
3671665, at *8 n.5 (W.D.N.Y. Oct. 29, 2009).



at a time, and has been unable to sit and wahout pain for exteneld periods of time.
(Id.) Charbonneau’s application was denmtlally and upon reconsideration, and she
timely requested an administrative hearifigne hearing was conducted on May 25, 2010
by Administrative Law Judge (“ALJ”) PaMlartin. (AR 54382.) Charbonneau
appeared and testified, with the assistana@emdn-attorney representative. A vocational
expert (“VE”) also testified at the hearin@n September 1020, the ALJ issued a
decision finding that Charbonneau was neaflied under the S@diSecurity Act from

her alleged onset date of December 13, 20@uth the date of the decision. (AR 8-19.)
A few months later, the Decision Reviewdd (“DRB”) affirmed the ALJ’s decision,
with supplementation. (AR 1-4.) Havieghausted her administrative remedies,
Charbonneau filed the Complain this action on Januaf?, 2011. (Doc. 3.)

ALJ/DRB Determination

The Commissioner uses a five-step setjaeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004). The first step
requires the ALJ to determine ether the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.152Q([%16.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&lLJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether the claimant’s impanent “meets or equals” an pairment listed in 20 C.F.R.
Part 404, Subpart P, Appendix“the Listings”). 20 C.F.R88 404.1520(d), 416.920(d).

The claimant is presumptively disabledht impairment meets or equals a listed



impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the fourth stepequires the ALJ to
consider whether the claimant’s residfaictional capacity (“RFC”) precludes the
performance of his or her past relevanatrk. 20 C.F.R. §8@4.1520(f), 416.920(f).

Finally, at the fifth step, the ALJ determingkether the claimant can do “any other
work.” 20 C.F.R. 88 404.152€), 416.920(g). The claimant bears the burden of proving
his or her case at steps one through fButts 388 F.3d at 383; and stiep five, there is a
“limited burden shift to th€ommissioner” to “show that ¢ne is work in the national
economy that the aimant can do,Poupore v. Astrues66 F.3d 303, 306 (2d Cir. 2009)
(clarifying that the burden shift to the Conssioner at step five is limited, and the
Commissioner “need not provi@delditional evidence of thdaimant’'s [RFC]").

Employing this sequential alysis, ALJ Matrtin first deermined that Charbonneau
had not engaged in substantial gainful actigityce her alleged onset date of December
13, 2007. (AR 10.) At stefwo, the ALJ found that Gitbonneau had the following
severe impairments: degenerative disc dise&fiee lumbar spine, status post transient
ischemic attack and anewsm, and depressive disorder with panic. (AR 11.)
Conversely, the ALJ found &t Charbonneau’s obstructive sleep apnea was non-severe,
given that a March 2008 sleep studglicated the disorder was resolved, and
Charbonneau had reported tRRAP therapy enabled her to sleep through the night.
(Id.) At step three, the ALJ found that nasfeCharbonneau’s impairments, alone or in

combination, met or medically equdle listed impairment. (AR 11-12.)



Next, the ALJ determined that Charboanéad the RFC to perform light work,
as defined in 20 C.F.R. 4.1567(b), except as follows:

[Charbonneau] requires the ability tibeanate between sittg and standing.

[She] is to avoid all clirning of ladders, ropes, scaffolds, but occasional

postural activities otherwidsic]. She is limitedo unskilled work and

could manage routine workplace chgas, and sustain concentration,

persistence, and pace for up tmthour periods during the workday with

short 5-10 minute breaks every two rmuShe would have no problems

relating with coworkers and supervisdrut should avoid excessive contact

with the public.

(AR 13.) Given this RFC, thALJ found that Carbonneau was unahie perform her

past relevant work as a kitchen workepbarmacy assistant. (AR 17.) Finally, based

on testimony from the VE, th&LJ determined that Charbonneau could perform other
jobs existing in significant numbers iretinational economy, including courier, storage
facility rental clerk, and office helpefAR 18.) The ALJ conclded that Charbonneau

had not been under a disabilitpm the alleged onset date of December 13, 2007 through
the date of the decision. (AR 19.)

The DRB affirmed the ALJ’s decision, bsupplemented it on two points. First,
noting that the record suggested Chari®au had obesity, the DRB evaluated the
condition pursuant to SSR 02-1p, ultimatdgtermining that the ALJ's RFC assessment
accommodated any reasonablerietsbns associated witbbesity. (AR 1.) Second,
addressing a September 2010 letter from Givarbau’s representative’s which presented
arguments against the ALJ’s decision, BB found that none of those arguments

warranted disturbing the ALJ’s decisiorid.] Specifically, the DRB discussed the

ALJ’s findings regarding an October 200%drdisciplinary Evaluation (described in



detail below), considered the Evaluation “ight of the totality othe evidence,” and
concluded that the ALJ’s evaluation and wenghof the Evaluation was proper. (AR 2.)

Standard of Review

The Social Security Act defines the teftdisability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persomvill be found to be disabled onlf it is determined that his
“impairments are of such severity that h@at only unable to do his previous work[,] but
cannot, considering his agelueation, and work experienangage in any other kind of
substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In reviewing a Commissioner’s disability decision, the court limits its inquiry to a
“review [of] the admmistrative recordle novao determine whether there is substantial
evidence supporting the . . . decision an@thibr the Commissioner applied the correct
legal standard."Machadio v. Apfel276 F.3d 103, 10&¢ Cir. 2002) (citingShaw v.

Chater, 221 F.3d 126, 1B(2d Cir. 2000))see42 U.S.C. 8§ 405(g). A court’s factual
review of the Commissioner’s decision isited to determiningvhether “substantial
evidence” exists in the rembto support such decmi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the

determination is one to be made by the factfinder.”). “Substani@g®ee” is more than



a mere scintilla; it means such relevantlemce as a reasonable mind might accept as
adequate to support a conclusidtichardson v. Peralegl02 U.S. 389401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotisg court should consider that the Social
Security Act is “a remedial statute to bevadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis
l. The ALJ’'s Assessment of the Interdsciplinary Evaluation Was Proper.

In October 2009, Charbonneanderwent an Interdig@inary Evaluation (“IDE”),
which consisted of a physical therapy evéituaperformed by Physat Therapist (“PT”)
Traci Glanz, an occupational therapy esdion performed by Occupational Therapist
(“OT”) Linda Sheridan, and a psychologi@laluation performed by psychologist Dr.
JoAnn Joy. (AR 503-1Gee als®AR 482-86.) PT Glanz foud that Charbonneau would
be a candidate for a functional interdidicipry rehabilitation proggm and would benefit
from pain management strategies. (AR 5087 Sheridan found that Charbonneau was
an excellent candidate for occupational tpgria order to improve her ability to manage
pain, improve functioning, and return to worfAR 505.) Sheridafurther opined that
Charbonneau’s functioning was at the sedgrigarel, but she had a “good prognosis to
go from sedentary to light” work. (AR 506Dr. Joy opined that, although Charbonneau
was highly fearful of pain and had litkmowledge of effective pain management
strategies, it was unlikely that mentabhh issues would goplicate her ability to
participate effectively and benefit from anardisciplinary treatment program. (AR 508-

09.) In summary, the IDE prowds stated that Charbonneau tested in a sedentary work



capacity, although there was no indication #ted could sustain that level for a full work
day. (AR 514.) They opined that Charbean “expressed a fair to poor knowledge of
active pain management strategies,” mayinstead on activity-avoidance and narcotic
medications; and that Charbonneau’s limitations appeared to result in “significant
occupational impairments, asidenced by decreed ability to perdrm work tasks,
decreased ability to participatepreviously enjoyed recrganal activities, and difficulty
with performing household tasks.” (ARS.) Finally, the interdisciplinary team
recommended that Charbonngaurticipate in a “Level 4 Functional Restoration
Program,” which they stated was desigffed individuals with severe functional
limitations and severe psychosddarriers to recovery.”Id.)

The ALJ gave only “some weight” to the opinions of Glanz, Sheridan, and Dr.
Joy, implicitly rejecting the finding thaZharbonneau could perform only sedentary
work, and stating: “The opinion that [Charimeau’s] observed abilities indicated that she
suffered from significant occupational impagnts preventing her from sustaining work .
.. Is contradicted by [Charbonneaud]served abilities and opinions from other
providers.” (AR 17.) Nonetheless, the Akxplicitly affirmed Sheridan’s opinion
(contained in the IDE) th&harbonneau had tladility to progress tthe point where
she could sustain light work, statin@ttsuch opinion was “consistent with
[Charbonneau’s] demonstrated abilitiegldunctional limitations throughout the
evidence of record.”ld.) Charbonneau contends that thLJ erred in his evaluation of

the IDE, and more specifically, in the weiglitorded to the opinions contained therein.



Contrary to Charbonneau’s assertisagDoc. 17-1 at 5-6), the ALJ was not
required to analyze the IDE under the tirggphysician rule because none of the
opinions contained therein were made by tirepphysicians.” Specifically, Sheridan
and Glanz were therapists, mitysicians or psychologist§eeSSR 06-03p, 2006 WL
2329939, at *1-2 (Aug. 9, 2006) (noting tloatly the opinions of “acceptable medical
sources” — including physicians, psychologjigiptometrists, podiatrists, and speech-
language pathologists — may be entitiedontrolling weightunder 20 C.F.R. §
404.1527(d)). Moreover, Dr. Joy does not appedrave had a tréag relationship with
Charbonneau, as she evaluate@i®bnneau on only one occasid®ee Garcia v.
Barnhart No. 01 Civ. 8300, 2003 WE8040, at *5, n.4 (S.D.N. Jan. 7, 2003) (citing
Snell v. Apfel177 F.3d 128, 133 (2d Cir. 1999pnes v. Apfelb6 F. Supp. 2d 518, 525
(S.D.N.Y. 1999)) (noting thathysicians who see patients pwoince do not have a chance
to develop an ongoing relationship andgfare generally not considered treating
physicians). Nonetheless, the opinionstatmed in the IDE were entitled to some
consideration, and the ALJ was required talgre them using the familiar factors set
forth in 20 C.F.R. 8 404.25(d)(2)-(6), including the lenigt frequency, nature, and
extent of the treatment relationship; thge to which the source presented relevant
evidence to support his or her opinion; whethe source specialized in the medical area
upon which he or shepined; and whether the opinioncsnsistent with the record as a
whole.

Although the ALJ did not edigitly apply each of these €ors in his analysis of

the IDE, he did note the spatties of the providers and thature and extent of their



treating relationship with Charbonneau. (AR(“The opinion of Linda Sheridan, OTR-
L, Traci Glanz, PT, and JoAnn Joy, Ph.I3 given some weight. These parties
performed an occupational therapy intak@luation of [Chdyonneau] in October
2009.”).) More importantly, # ALJ considered whetherdtopinions contained in the
IDE were consistent with the record awlaole, and found that they were nold.)
Specifically, the ALJ determed that: (a) the IDE opian that Charbonneau suffered
from significant occupational impairmergseventing her from sustaining work was
contradicted by “[Charbonneau’s] obseahagilities and opinions fra other providers”;
and (b) the IDE opinion th&harbonneau had tlability to progress téhe point where
she could sustain light workas consistent with “[Charbonneau’s] demonstrated abilities
and functional limitations throughotlie evidence of record.”ld.) The Court finds that
substantial evidence — muohwhich the ALJ considereithroughout his decision —
supports these findings.

For example, with respettd Charbonneau’s back pai@n MRI of the lumbar
spine revealed “normal” results (AR 218)CT of the lumbaspine revealed “[n]o
evidence of acute displaced. fracture” (AR 274); an MRI ofhe cervical spine revealed
only facet joint arthropathy arcervical spondylas, but was “[n]egative” for acute
displaced fracture or subluxatigAR 220); and a CT of thédracic spine revealed “[n]o
evidence of acute dilared . . . fracture” (AR 273)Medical sources confirmed that
these test results were negator unremarkable. (AR 26382, 331, 483, 491, 503).
Additionally, treatment notes from Dr. S. Haah Rabin and Dr. Jgse Haddock indicate

that, although Charbonneau inilyacomplained of back paiafter her December 2007

10



motor vehicle accident (AR 263), by April @8, her pain was impwring (AR 258). The
record demonstrates that her pain continuachpyove with treatmetrthrough July 2008.
(AR 239-44, 251, 253.) In August 20G8though Charbonneau reported increased pain,
it was noted that such increasas due to her having been “fhrer] feet more taking care
of [her] husband.” (AR 238.) In @uber 2008, Charbonaa reported having

“significant [back] spasms” (R 250), but, as noted byeALJ (AR 15), approximately

six months later, she reported that ovesh# was “doing well” and her back pain
bothered her only “once in a while” (AR 410).

In June 2009, Charlbboeau fell at WalMart, triggerg new complaints of back
pain; but with the exception pbsitive straight leg-raisingxamination revealed normal
results. (AR 529.) In Augi 2009, after examining Chmonneau, Physician Assistant
Robert Hemond noted that “[the medical nejand physical examination [we]re not
concordant with [Charbonneau’s] symptoamsl subjective complaints.” (AR 511.)
Hemond further noted that Charbonneau exhibited “5/5 WaddelFsigrshysical
examination reflecting a psychological overlayldl. By September 2009, Dr. Haddock
stated that Charbonneau’s baeis “not great but fair'Charbonneau reported to the
Doctor that she was “moving¢kier] than she ha[d] in & a while”; and Charbonneau

was encouraged to continue her “rangenotion exercises.” (AR 525.) About a month

% There are eight clinical findings, otherwise known as “Waddell signs,” which an examiner
evaluates when assessing a patient complaining of back $a&2. DAN J. TENNENHOUSE ATTORNEYS
MEDICAL DESKBOOK 8§ 18:4 (4th ed. 2010). “Each sign is sad by non-anatomical (functional) factors
and implies that the back pain has no physical cause. One or two of these signs may arise from patient
anxiety or eagerness to cooperatéree or more are usually considersafficient to make a diagnosis of
functional disorder or deliberate deception (mgkming) and to ruleut physical abnormality. 1d.

(emphasis added).

11



later, in October 2009, Charbonneau reportetidoapist Glanz that her pain increased as
the day progressed if she stdod long, or if she increaséur activity. (AR 483.) But,
as recognized by the ALJ (AR 15), she algmoréad that this pain was “relieved with
sitting for a short period of time” (AR 483J-urther, Charbonneaald Glanz that she
was “independent with all household activitiesthough she could not do heavy tasks
like carrying a 50-pound bag of potatoekl.)( Considering this evidence, the ALJ
stated: “Th[e] allegation of pain and rélis adequately considered [in the RFC
determination] with the abilityo alternate between sitting and standing at will.” (AR
15.)

The ALJ also considereddtDecember 2009 evaluatiohDr. Philip Davignon.
(AR 15-16, 488-93.) Althougbr. Davignon’s evaluation vealed that Charbonneau
experienced discomfort, tenderness, and deeceeange of motion of the lumbar spine; it
also demonstrated that Channeau’s cervical spine an@per extremities were normal
with intact range of motion, strength, refds¢ and sensation; and that Charbonneau had
full range of motion of the hips, knees, ankles; intact motor strength; non-antalgic
gait; and could perform a sireggknee bend on either sidéhout difficulty. (AR 492-
93.) Nowhere in the evaluation does Drvigaon opine that Charbonneau was more
functionally limited than thé&LJ determined she was.

In addition to the medi¢@vidence, the ALJ properly considered that
Charbonneau had “consistenggrformed a full range @lctivities of ddy living and
maintained social interactiofisncluding playing bingosocializing with friends, and

completing household chores. (AR 38 als®AR 12) Indeed, the record demonstrates

12



that, although she had pain and spent mudteoftiay sitting, Charbonneau was able to
perform all personal care tasks on her own; grepneals, taking breaks as needed to rest
her back; make the beds; do the laundrypnead the dishwasher; go shopping; and

visit with family. (AR 161-67.) Although “a almant need not be anvalid to be found
disabled,”Balsamo v. Chaterl42 F.3d 75, 81 (2d Cir. 1998he Second Circuit has held
that it is proper for an ALtb consider a claimant’s dkaactivities in determining

whether the claimant is disable8ee, e.g., Calabrese v. Astr@88 F. App’'x 274, 278

(2d Cir. 2009) (“in assessing the credibilityabtlaimant’s stateents, an ALJ must
consider . . . the claimant’s daily activities§SR 96-7p,1996 WL 3486, at *5-6 (July

2, 1996).

Charbonneau argues that #hieJ erred in affording more weight to the opinions
of non-examining agency consultants DrsslleeAbramson and Joseph Patalano than to
the opinions of examining providers Glanze8tan, and Dr. Joy. However, substantial
evidence supports the ALJ¥cision to give lesser weight to the opinions of the
examining providers and “great weight” to#® of the non-examining consultants. (AR
15-16.) Although, as Charbonnepoints out, in many cas#ss proper for the ALJ to
give reduced weight to the opinions of nofamining agency consultants in comparison
to the weight afforded to examining sowstthe regulations clearly permit the opinions
of non-examining agency consultants to oderthose of examining sources, when the
former are more consistent withethecord evidence &im the latter.See Diaz v. Shalala
59 F.3d 307, 313 n.5 (2d Cir. 1995) (citi&ghisler v. Sullivand F.3d 567-68 (2d Cir.

1993)) (“[T]he regulations . . . permit the omns of nonexamining sources to override

13



treating sources’ opinions provided they arpmarted by evidnce in the reord.”); SSR
96-6p, 1996 WL 374180, at Quly 2, 1996) (“In appropate circumstances, opinions
from State agency . consultants . . . may be entitledgi@ater weight than the opinions
of treating or examining sources.”). Heretlas ALJ stated in his decision, the opinions
of consultants Drs. Abramson and Patalamo‘snpported by and consistent with the
evidence of record,” including Charbormes own self-reporting. (AR 16.)

Specifically, Dr. Abramsoonpined in May 2009 that Charbonneau could
occasionally lift 20 pounds, frequently lift Loynds, stand and/or Waor about 6 hours
in an 8-hour workday, sit for about 6 hoursan 8-hour workday, and push and/or pull
without restriction. (AR 470.) A few mdm earlier, in Februg 2009, Dr. Patalano
opined that Charbonneau haddwestriction in daily ativities; mild difficulties in
maintaining social functioning; moderatdfidulties in maintaiing concentration,
persistence, or pace; and no episodes ofrdpeasation. (AR 399.) Dr. Patalano further
opined that Charbonneau retained understanand memory for 3-plus step tasks; may
have some occasional problems with concentration, persisent@ace, but could
sustain concentration, persiste, and pace for 2-hour periaolger an 8-hour workday;
could collaborate with supervisors andworkers; and could set goals, recognize
hazards, travel, and manage routine chan{@&R. 405.) The Court finds that substantial
evidence, discussed abovaepports these opinions.

QuotingTarsia v. Astruge418 F. App’x 16, 18 (2d €i2011), Charbonneau argues
that the opinion of Dr. Abrason should have been givdittle weight” because the

doctor did not review “the complete medical netd (Doc. 17-1 at 9 But this case is

14



distinguishable fronTarsiabecause there, the recordluded an additional diagnosis
and recommendation for surgergee Tarsia418 F. App’x at 18 Here, there is no
evidence of a new diagnosis or a woragrof Charbonneau’s condition. In fact,
although both Dr. Abramson and Dr. Patalanepared their respte reports prior to
completion of the record, ¢hALJ accurately found th#teir opinions remained
consistent with the evidencand that “later-received evddce did not demonstrate any
change in [Charbonneali status and did not providarther support for the alleged
severity of [Charbonneau’s] limitations.” (AR 1€ee, e.g.AR 488-93, 510-11, 522,
525.) Because the agency consultantshiopis are supported by the record, and the
opinion contained in the IDE that Charbonneauld perform only sentary work is not
supported by the record, the ALJ did notieraffording more wight to the agency
consultants’ opinions than to those of the IDE providers.

Also noteworthy, the ALJ dinot rely solely on the consultants’ opinions in
formulating his RFC assessment. Rather,ajpsarent from his decision that the ALJ
considered all the relevant evidence, including Charborseaun self-reporting to the
Commissioner and to her treating and examipireyiders. The ALJ’s consideration of
the record as a whole intéemining Charbonneau’s RFCroplied with the regulations,
which provide that the ALJ musssess the claimant’s RFC “basedatirthe relevant
evidence in [the] case recgtaot based on the medical evidence alone. 20 C.F.R. 8§
404.1545(a)(1) (emphasis added).

Furthermore, the DRB praded additional explanatn which supports the ALJ’'s

decision to afford limited weighb the opinions contained the IDE. Specifically, the

15



DRB accurately stated that the opiniomtzoned in the IDE that Charbonneau was
capable of only sedentary work was lthea Charbonneau’s performance during the
evaluation, which “involve[d] great sudgjtivity.” (AR 2.) As argued by the
Commissioner, although the IDE included objestigsts, such as range of motion and
straight leg raising, the results of these tesre largely subjective, given that they were
dependent on Charbonneateports of pain. See, e.g503-05.) The DRB also
accurately stated that Charineau’s reports of pain may have been exaggerated,
considering that her IDE providers believee stas “pain[-]focusedand “had a fear of
doing things because of arciease in pain.” (AR 50%5ee alsAR 509 (“her fear of

pain is likely to complicate mebility to increase her level of activity”).) Likewise, as
noted above, Physician Assistant Hemémahd that Charbonneau exhibited “5/5
Waddell signs on physical examination refileg a psychological overlay.” (AR 511.)

In a neuropsychological evaluation, psyclyidts Drs. Gail Isenberg and Janis Peyser
similarly found, stating that “[slymptom ldity testing indicate[¢ithat non-neurologic
factors interfered with [Charbonneau’s] tpstformance and effowras insufficient to
produce reliable results.” (AR 540.) Drs.nberg and Peyser concluded that it appeared
“likely that non-neurologic factors help[ed]ide [Charbonneau’s] clinal complaints.”
(AR 541.) Also in accord, DMWaqgar Waheed noted the lack of objective findings to
support Charbonneau’s subjective complagitsxemory loss, rad opined that her
complaints could derive from a prior hemage or an underlying mood disorder, or

“there could be some secong@ain as she [was] trying get disability.” (AR 535.)

16



Finally, the DRB correctly supported tA¢J's decision to afford limited weight
to the IDE, by pointing out #t, despite the IDE providers’ opinion that Charbonneau
was an “excellent candidate” for a LéveFunctional Restoration Program and
recommendation that Charbonneau parét@gn such a program (AR 485, 515),
Charbonneau opted against participating beedshe did not feel that she would be
able” (AR 490)° (AR 2.) It was proper for thBRB to consider this fact, as the
regulations provide that if a claimant faitsfollow prescribed gatment without a good
reason, the Commissioner will not find the clamndisabled. 20 €.R. § 404.1530(b);
see als®0 C.F.R. § 404.1529(c) (4atments or other methods” used to alleviate a
claimant’s pain are “an imptant indicator of the interty and persistence” of the
claimant’s pain). Charbonn€adailure to participate in the Functional Restoration
Program on the sole groundsitishe did not feels though she could, when considered
in light of the record as alwle, supports affording only mmial weight to the restrictive
limitations set forth in the IDESee Russell v. Barnhadt1l1l F. App’x 26 (1st Cir. 2004)
(“A claimant’s failure to follow prescribedhedical treatment contradicts subjective
complaints of disabling conditions and popts an ALJ’s decision to deny benefits.”)
(citing Tsarelka v. Sec’y dflealth & Human Servs842 F.2d 529, 534 (1st Cir. 1988)
(per curiam) (affirming denial of benefitghere claimant did not follow through with
securing medical treatmenDumas v. Schweiker12 F.2d 1545, 1553 (2d Cir. 1983)

(affirming denial of benefits where claimédatiled to heed doctor’s diet recommendation

% In her Reply, Charbonneau suggests — for thetfire — that she may not have participated in
the Functional Restoration Program because she “coulthaatially afford to participate in it].” (Doc.
25 at 10.) There is no evidence in the recorsbfaport this suggestion; thus the Court rejects it.
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which would have helpedypertension and headaches).

Contending that the DRB was not createdtifi® mere purpose of “clean[ing] up”
ALJs’ flawed decisions, Charbonneau assiyds this Court may natonsider the DRB'’s
findings in contemplating whether substahng@dence supports the ALJ’s decision.
(Doc. 25 at 6.) The law does not suppois ttontention. In fact, the case cited by
Charbonneau in suppat this assertion hofdthe very opposite:

[T]he layers of administrative review are obviously in place to permit the

Commissioner to identify and correuistakes when they are found,

including by amended decisio20 C.F.R. 88 404.96404.979, 416.1467,

416.1479. If the Appeals Council cdudes that further administrative

proceedings need to occur before the ALJf brdesires further

consideration and a recommendedisien from the ALJ, it has the

authority to ordesuch proceedingdd. 88 404.977, 416.1477. On the

other handif the Appeals Council concludes that it should decide the

issues, it may do sand its decision can be rewed by the Court in due

course.ld. § 404.979, 416.979.
Thibodeau v. Soc. Sec. Admin. CompNo. 1:10-cv-00371-JAW2011 WL 4344561, at
*2 (D. Me. Sept. 13, 2011) (emphases added). The regulations clearly allow the DRB (or
Appeals Council) to affirm the ALJ’s decision, with supplementation, as was done in this
case.See20 C.F.R. § 404.967 (“Th&ppeals Council may ...grant the request [for
review] and eitherssue a decisionr remand the case to administrative law judge.”)
(emphasis added); 20 C.F.R. § 404.97mhe Appeals Council may affirrmodifyor
reverse the administrative law judge he@rdecision . . . .”) (emphasis added).

For these reasons, the ALJ properly coaad the IDE, and substantial evidence

supports the ALJ’s findings regardithe opinions contained therein.
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Il. Substantial Evidence Supports theALJ’'s Determination that Charbonneau
Could Do Light Work.

Next, Charbonneau assdiat the ALJ erred “by basing his finding that Ms.
Charbonneau was capable ofjit’ work activity on the progosis that she could perform
this work in the futee,” rather than on her ability twwork at the time of the ALJ’s
decision. (Doc. 17-1 at 11.) As dissed above, the ALJ did not base his RFC
determination on one single fact Rather, he correctly cadsred the record as a whole
in determining Charbonneau’s RFC, aubstantial evidence supports that
determination.

Furthermore, in determining Charbono&saRFC, it was proper for the ALJ to
consider Sheridan’s statement in the ID&t tGharbonneau had the ability to progress to
the point where she could sustéight work. (AR 17, 506.)See20 C.F.R. 8
404.1545(a)(1) (“We will assegwur residual functionalapacity based on all the
relevant evidence in your casecord.”). In fact, the medal record demonstrates that,
when Charbonneau was actively engaged @sgibed treatment, her back pain was
more manageable Sée, e.gAR 251 (while continuing to dexercises and after recently
having “an injection of some sort,” her “bagkals a little better” and she was “getting
by fairly well without analgesics”), 253 (contiing exercises, “[b]ack is a lot better and

”

she is moving better”), 258dbing much better,” “continag with physical therapy
twice a week,” taking tramadol, and “usiagrENS unit which igjuite helpful”), 410
(taking Vicodin once or twica week, back pain bothersrlanly “once in a while”).)

But the record demonstrattésat, when the IDE was germed, Charbonneau was no
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longer doing her exercises, engaging in physical therapy, or effectively using pain-
management techniquesSeg, e.gAR 503, 509.) Thereforét, would have been proper
for the ALJ to have found &1, although at the time ¢e IDE, Charbonneau may not
have been able to perfommore than sedentary work,cdua significant limitation was
the result of Charbonneausailure to follow prescribedreatment; and if she had
followed such treatment, she may have beentald® light work. In any event, the ALJ
did not afford more than “some weight” &heridan’s opinion garding Charbonneau’s
ability to perform light wok (AR 17), and clearlyound that the records a whole
demonstrated that Charbonnesas able to do light wortturing the alleged disability
period (AR 12-17). Thus, Charbonneauwssertion that the ALJ “bas[ed]” his RFC
determination on Sheridandginion regarding Charbonnéawbility to perform light
work in the future (Doc. 17-at 11), is factually flawedral does not cotisute grounds
for remand.
[ll.  Substantial Evidence Supports the ALJ’s Sitting and Standing Restriction.
Finally, Charbonneau contends that &le)’'s RFC determination that she could
perform a job if it allowed her to alterndietween sitting and standing is not supported
by the record, and more specéily, that no medical providepined that Charbonneau
had the ability to sit and stand alternately tlyloout an 8-hour workday. (Doc. 17-1 at
12-13.) Although it is true that no medigaibvider made this opinion, as noted above,
the regulations provide thtte ALJ must assesses the lant's RFC “based on all the
relevant evidence in [the] aasecord,” not based soleby the medical evidence. 20

C.F.R. §404.1545(a)(1). The ALJ’s deteration that Charbonneau could perform light

20



work if allowed to alternate between sigiand standing is supported by the record,
including Charbonneau’s own self-reportingsocial security forms and at the
administrative hearing.Sge, e.gAR 131, 164, 167, 483, 51862-63.) For example, as
noted in the ALJ’s decision, Charbonneau régbto a medical provider that her back
pain worsened with oreased activity or standing tomtp but “was relieved with sitting
for a short period of time.” (AR 15 (citing A®3).) And at the administrative hearing,
Charbonneau testifiedahshe was able to sit for 20-30 minutes at a time and stand on a
cement floor for 10 minutes at a time. (AB3.) Accordingly, substantial evidence
supports the ALJ’s sitting and standing resion, and the ALJ did not commit legal
error by including this restrian in his RFC determination.
Conclusion

As discussed above, ALJ Martin conducgetthorough analysisf Charbonneau’s
claim, including consideration of the relevant medical opinion evidence. The ALJ cited
substantial evidence to support his findirnigsjuding his decision to afford only “some
weight” to the Interdisciplingr Evaluation prepared by R3lanz, OT Sheridan, and Dr.
Joy. This decision was properly supplemerigdhe DRB in its subsequent decision.
For these reasons, the Court DENIES Charbonneau’s motion (Doc. 17); GRANTS the
Commissioner’s motion (Doc. 22); and AIRMS the decision of the Commissioner.

Dated at Burlington, in the District of Vermont, this 31st day of January, 2012.

/s/ John M. Conroy

Hhn M. Conroy
UnitedStatesMagistrateJudge
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