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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
Tara Marie Coderre,
Plaintiff,
V. CivilAction No. 2:11-CV-197

Michael J. Astrue,
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 9, 10)

Plaintiff Tara Marie Coderre brings thastion pursuant to 42 U.S.C. 8§ 405(g) of
the Social Security Act, requesting rewi and remand of the decision of the
Commissioner of Social Security (“Commissioner”) denying her application for disability
insurance benefits. Pending before thei€are Coderre’s motion to reverse the
Commissioner’s decision (Doc. 9), and thar@aissioner’'s motion to affirm the same
(Doc. 10). For the reasons stated belihe, Court GRANTS Coderre’s motion, DENIES
the Commissioner’s motion, alREMANDS for further proceedgs and a new decision.

Background

Coderre was twenty-four years old on her alleged disability onset date of
May 1, 2006. She has a tenth grade etiloicaand has worked as a bottle redemption
worker, a taxi driver, a convence store clerk, a fast food worker, a telephone catalogue
salesperson, a waitress, and a dishwasher.4@A&7, 76, 243, 301.) Coderre claims that

none of these jobs was long-lasting becausesgther had conflicts with management or
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problems dealing with custars. (AR 44-47, 64, 3268ge als?AR 299-300.) Along
with holding many short-term jobs, Codehas lived in many different localities in her
adult life. For example, since 2009, $tes lived in New York, South Carolina, and
Vermont. (AR 627.)

Coderre is divorced, and has three children who were ages thirteen, ten, and eight
on the date of the administrative hearing, Ma3¢c2011. (AR 41.) She testified at the
hearing that she has lost parental rightseioeldest child; her middle child was living
with her father at the time; and she cared for her youngestarhidbekends. (AR 43;
see alsAR 514.)

Coderre has a history of significantildhood abuse in both biological and
adoptive families. (AR 514.ppecifically, the record reflexthat she was raped by her
biological father when she was three years old, and thereafter placed in foster care. (AR
513.) She was adopted at age five,was removed from that home at age twelve
because she was molested by three cewsm two uncles in that familyld() She lived
in other foster homes and boarding scbaoitil she was eighteen years old, and was
raped three more times by age of twenty.Iqd.) In addition to her traumatic
childhood, the record demonstatthat Coderre has had an adult pattern of unstable and
abusive relationships, and chaotic life-mgerment. (AR 514.) She has also had a
history of alcohol and substee abuse, and has suffefemm chronic low back pain,
fainting spells, depression, anxiety, atiem deficit hyperactivity disorder (“ADHD”),
post-traumatic stress disorder (“PTSD”greing disabilities, and possible bipolar

disorder and obsessive-compulsive disord®dD”). (AR 490, 496, 512-14, 794.)



On July 14, 2009, @derre filed an application for disability insurance benefits.
Therein, she alleged that she had beemblerta work since May 1, 2004 due to
depression, PTSD, anxiety, mood swings,Hi) OCD, fainting, problems with reading
comprehension, back problems, borderlir@olar disorder, and asthma. (AR 241-42.)
Later, she amended her alleged disability bdaée to May 1, 2006. (AR 326.) On
March 3, 2011, Administrative Law Judge (“Al Dory Sutker condtted a hearing on
Coderre’s application. (AR 33-86.) Codeampeared and testified, and was represented
by counsel. A vocational expert (“VE”) alsppeared and testified at the hearing. On
March 9, 2011, the ALJ issued a decision iingdthat Coderre was not disabled under the
Social Security Act from her alleged onset dateugh the date of the decision. (AR 13-
26.) A few months later, the Decision RewiBoard (“DRB”) notified Coderre that it
was affirming the ALJ’s decision, as suppkamed with an additional rationale and a
correction. (AR 1-4.) Having exhausted bBdministrative remedies, Coderre filed the
Complaint in this action on Ayust 5, 2011. (Doc. 3.)

ALJ Decision

The Commissioner uses a five-step setjaeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004). The first step
requires the ALJ to determine wfner the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.1520(1#116.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&lLJ finds that the claimant

has a severe impairment, the third step meguihe ALJ to make a determination as to



whether the claimant’s impanent “meets or equals” an pairment listed in 20 C.F.R.
Part 404, Subpart P, Appendix“the Listings”). 20 C.F.R88 404.1520(d), 416.920(d).
The claimant is presumptively disabledht impairment mestor equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, meaning “the most [the claimant] can
still do despite [his or her m&al and physical] limitationsbased on all the relevant
medical and other evidence in the recoP® C.F.R. 88 404.1520(e), 404.1545,
416.920(e), 416.945. The fourth step requinesALJ to consider whether the claimant’'s
RFC precludes the performance of hiser past relevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the fifstep, the ALJ determines whether the
claimant can do “any other work.” 20 CG=+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving hishar case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited b shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additioria@vidence of the
claimant’s [RFC]").

Employing this sequential alysis, ALJ Sutker first dermined that Coderre had
not engaged in substantial gainful activity since her alletigability onset date of
May 1, 2006. (AR 15.) At step two,aALJ found that Coderre had the following

severe impairments: affective disordemxiety disorder, ADB, PTSD, foraminal



narrowing of the cervical and lumbar spinasd a mild focal lesion of the right ulnar
nerve. (AR 16.) Conversely, the ALJ foutdit Coderre’s asthma was not sevetd.) (
At step three, the ALJ determined thahamf Coderre’s impairments, alone or in
combination, met or medically equaladisted impairment. (AR 16-18.)

Next, the ALJ determined that Coderralthe RFC to perforrflight work,” as
defined in 20 C.F.R. § 401567(b), except as follows:

[Coderre] can perform fingering on a frequent basis only. She can never

climb ladders, ropes, or scaffoldsesmust avoid all workplace hazards.

[She] is limited to routine and refiteve tasks and would need to perform

these tasks in a solitarysfaion, but could be in pkimity to others. She

should have no interaction withelgeneral public and only routine

interaction with supervisors. She re@si an environment with few, if any,

workplace changes.
(AR 18.) Given this RFC, thALJ found that Coderre wasable to perform her past
relevant work. (AR 24.) Nonetheless, iatyon testimony from the VE, the ALJ found
that Coderre was able to perform jobs exgsin significant numbers in the national
economy, including the “lightvork” jobs of chambermaid, office mail clerk, cashier, and
hand packer; and the “sedentargrk” jobs of charge counkes and eyeglass assembler.
(AR 25.) The ALJ concluded that Codelrad not been under a disability from her
alleged onset date of May 1, 2006aiigh the date of the decisiorid.}

As noted above, the DRB affirmed the && decision, but added further rationale
regarding the ALJ’s analysis of the tregtisource opinions, and corrected the ALJ's
step-five finding regarding @lerre’s ability to performgps existing in significant

numbers in the national economy. (AR 1-3pecifically, the DRBioted that the ALJ’'s

decision contained an inaccurate descriptibtne VE's testimony, and corrected that



inaccuracy to determanthat Coderre would be able to perform the “light” jobs of
chambermaid, office mail clerk, office hetpand hospital cleaner. (AR 2.)

Standard of Review

The Social Security Act defines the teftdisability” as the “indility to engage in
any substantial gainful activityy reason of any medicalteterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persn will be found disabled onlf it is determined that his
“impairments are of such severity that heat only unable to do his previous work([,] but
cannot, considering his agelueation, and work experienangage in any other kind of
substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In reviewing a Commissioner’s disability decision, the court limits its inquiry to a
“review [of] the admistrative recordle novao determine whether there is substantial
evidence supporting the . . . decision an@thbr the Commissioner applied the correct
legal standard."Machadio v. Apfel276 F.3d 103, 10&¢ Cir. 2002) (citingShaw v.

Chater, 221 F.3d 126, 1B(2d Cir. 2000))see42 U.S.C. 8§ 405(g). A court’s factual
review of the Commissioner’s decision isiied to determiningvhether “substantial
evidence” exists in the rembto support such decmi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the

determination is one to be made by the[ffinder.”). “Substantibevidence” is more



than a mere scintillat means such relemaevidence as a reasonable mind might accept
as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should consider that the Social
Security Act is “a remedial statute to bevadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis
l. ALJ’s Analysis of “Acceptable Medical Source” Opinions

Coderre argues that the ALJ erredfiomling “little weight” to the opinions of
treating psychiatrists Richard EdelsieM.D. and Michael McNamara, D.DIn
response, the Commissioner asserts thaAtlleproperly discounted these opinions
because they were inconsistent with the record as a whole.

In February 2011, after treating Codefor approximately one-and-one-half
years, Dr. Edelstein opined that Coddrael “a lot of difficulty with interpersonal
relationships of all sorts” (AR 804), atitht these “[ijnterpersonal problems ma[d]e
sustaining any job unlikely” (R 806). The doctor further oyed that, although Coderre
had only “[s]light” restrctions of activities of daily livig, she had “[m]arked” difficulties
in social functioning, including responditg co-workers and supasors, and dealing
with the public and work steses. (AR 802, 804.) Dr. Eldtein also stated that,

although Coderre was only “ght[ly]” limited in her abilityto understand, remember,

1“D.0.” stands for “doctor of osteopathy,” atfte regulations provide that licensed osteopathic
doctors are considered “acceptable medical sourg8sC.F.R. § 404.1513(a)(1), meaning their opinions
may be used to establish the existence of a medidairminable impairment and are subject to the
“treating physician rule,” discussed below. SSR 06-03p, 2006 WL 2329939(2006) (citing 20
C.F.R. 88 404.1502, 404.1513(a), 404.1527(d)).



and carry out instructions, shaas “extreme][ly]” limited in heability to “[b]ehave in an
emotionally stable manner” and “[r]elate pradlay in social situations.” (AR 805.)

The doctor further stated that Coderre hfsdduent mood swings, . . . from depression to
intense irritability” (AR 802); “[wa]s extraordarily susceptible to frustration or stress,
causing emotional labilifffand] behavioral dyscontrI(AR 803); and “ha[d] more than
[two] days of emotional lality per month” (AR 806).

Similarly, in treatment notes, Dr. Miamara diagnosed Coderre with ADHD,
insomnia, depression, PTSD, suspected sbngepersonality disorder, “suspected
Bipolar Spectrum Disorder with severe Atien Deficit and a history of post-traumatic
stress symptoms,” possible “Major Degps®n with mood swings,” and “possible
learning disabilities.” (AR 488-98.) In Bember 2007, the doctetated that Coderre
“ha[d] a history of impulsivéoehaviors.” (AR 495.) Approximately one month later,
after treating Coderre for approximateiye year, Dr. McNamara opined that he
“doubt[ed] [Coderre could] terate full-time employment ahis time.” (AR 496.)

The “treating physician rule” requirésat a treating physian’s opinion on the
nature and severity of a claimant’'s conditie entitled to “contriting weight” if it is
“well-supported by medically acceptable atial and laboratory diagnostic techniques

and is not inconsistent with the other substantial evidence iet¢bed:” 20 C.F.R. 8§

2 “Emotional lability” is defined as “[e]xcessivamotional reactivity associated with frequent
changes or swings in emotions and mood.” F.A. Davis Q®&ER' S CYCLOPEDICMEDICAL
DICTIONARY (2011),available atLexis TABMED.

% “Dyscontrol syndrome” is “a condition marked by sudden outbursts of violence or rage,
associated with abnormal electrical dischaiigdle . . . brain.” F.A. Davis Co.ABER SCYCLOPEDIC
MEDICAL DICTIONARY (2011),available atLexis TABMED.



404.1527(d)(2)see Schisler v. SullivaB F.3d 563, 567-69 (2d ICiLl993). Even when a
treating physician’s opinion is not given controllwwgight, the opinion is still entitled to
significant consideration, given that the treg physician “[is] likey to be the medical
professional[] most able to provide a detjllongitudinal picture of [the claimant’s]
medical impairment(s) and may bring a unigeaespective to the ndecal evidence that
cannot be obtained fromelobjective medical findings alone or from reports of
individual examinations, such as consultagxaminations or brief hospitalizations.” 20
C.F.R. §404.1527(d)(2). Under the Comnussir's regulations, the ALJ must consider
certain factors — including the length of the treatment relationship, the frequency of
examination, the provider’'s specialty, whet the provider’s opinion is supported by
evidence, and whether the provider’'s opin®oonsistent with the record — when
assigning weight to the opinion of a treating soufgRehardson v. Barnharg43 F.
Supp. 2d 411, 417 (W.D.N.Y. 2006) (citiSiaw v. Chater221 F.3d 126134 (2d Cir.
2000); 20 C.F.R. § 404.152¥)(2)-(6)). Furthermore, “the regulations require that the
ALJ ‘always give good reasons’ in his decisfonthe weight he assigns to the opinions
of treating physicians.’Richardson443 F. Supp. 2d at 4{quoting 20 C.F.R. 8
404.1527(d)(2))see Burgess v. Astrug37 F.3d 117, 129-30 (2d Cir. 2008gbala v.
Astrue 595 F.3d 402, 409 (2d Cir. 2010).

Here, the ALJ failed to consider theggh and frequency of Coderre’s treatment
relationships with Drs. Edelin and McNamara. She alsdéd to recognize that these
providers specialized in psychiatry, the area of specialization most relevant to Coderre’s

disabling impairments. The ALJ (and DR&Y, however, provide a fairly detailed



analysis of Dr. Edelstein’s and Dr. McNamarapinions, stating that they were entitled
to “little weight” on the grounslthat (1) they were not supped by or consistent with
the evidence of record, includitige medical record; and (2)ey were inconsistent with
Coderre’s activities of daily living. (AR 23ge als®R 1-2.) The Court has reviewed
the record, and finds thatilsstantial evidence does rsatpport these findings, as
explained below.

A. Consistency with the Medical Record and Other Medical Opinions

Dr. Edelstein’s and Dr. McNamara’s opns are clearly consistent with each
other: they both opined that Coderre Inaabd swings and impulsive behaviors which
limited her ability to function. Moreover, DiEdelstein’s and Dr. McNamara'’s opinions
are supported by the treatment notes of Coderre’s treating coyridedtchen Lewis;
Coderre’s treating Nurse Practitioner, Syl\ngerson, who was affiliated with Dr,
McNamara'’s office; and Codetsereating primary care physan, Dr. John Lippmann.

Counselor Lewis, who treated Codernecgt May 2006 for over a four-year period
(AR 794), reported the followindiagnoses for Coderre innlaary 2011: PTSD, bipolar
disorder, depression, anxie®CD, and ADHD. (AR 794.) Lewis noted that these
diagnoses were made “in conjumctiwith her psychiatrist.”14.) Like Dr. Edelstein,
Lewis opined that Coderre had “[m]arkedffatiulties in social functioning, explaining
that she typically could do Weor up to four months at a time “before decompensating
to the point where she exjence[d] a significant loss iadaptive functioning as
manifested by difficulties in . . . maintainingcsal relationships.” (AR 795.) Also like

Dr. Edelstein, Lewis opined that Codehad “[m]arked” limitations in responding to

10



supervision and dealing withiork stresses. (AR 797.) wes added that Coderre was
unable to handle authority, had sociaenurities and difficulty handling social
situations, was easily distracted, and feltcki#a by supportive feedback. (AR 797-98.)
In a January 2011 letter to Coderre’s couniselis advised that Coderre had recently
lost approximately the fifth job since she hmtjun treating with Lewis, and stated that
Coderre “was crushed and there was amaoight of depression and mood instability
including nightmares, panidtacks|[,] and some traces of personality disorder.” (AR
793.) An earlier August 2009 psychologioaport from Lewis is consistent with her
more recent opinions, stating as follows:

| think [Coderre] has very typical bipolar diagnosis along with some

substance abuse issues and a traumatic history. . .. She has just got a lot

going on and does not seem to be chpabstaying in one place let alone
holding a job in one place. She hasiball over the place, different states,

different locations],] all over our commiiy . . . [S]he has not really been
stabilized on medications yet, althousiie is extremely compliant with
treatment.

(AR 578.)

The opinions and treatment notes ofrd&iPractitioner Ingerson, who treated
Coderre from June 2006 uniiily 2007 (AR 481, 48&eeAR 473-87), are consistent
with not only Counselor Lewis’s opinions and treatment notes, but also with those of Drs.
Edelstein and McNamara. Specifically, infdia 2007, Ingerson diagnosed Coderre with
bipolar and mood disorders, ADHD, bordeélipersonality disorder, and polysubstance
abuse. (AR 479, 480.) In treatment notagetrson repeatedly characterized the severity

of Coderre’s mental illness as “moderatkigh,” “moderate to high,” or “high"dee,

e.g, AR 474, 475, 478, 479); and she nateat Coderre’s level of safety risk

11



(particularly to herself) was “high” in padue to Coderre’s “impulsivity,” “poor

judgment,” and angesée, e.g.AR 474, 475, 477, 480). On multiple occasions,
Ingerson recorded that sheaded to “[m]onitor [@derre’s] safety on an ongoing basis.”
(AR 478;see alsdAR 479, 480.) She described Codeaase[ijmpulsive, inconsistent],]
and not reliable” (AR 480), @anoted that Coderre’s “moduecomes unstable, [and she]
can become very agitated and angry as wedbiasdal from her history” (AR 479). In a
January 2007 opinion letter, Ingen stated that Coderre “has a long history of mood
disorder, polysubstance use[,] and ADH&4,well as] features of borderline and
antisocial personality disorders.” (AR 481.)

Finally, the treatment notes of Coderre’s treating primary care physician, Dr.
Lippmann, are consistent with the opiniarisCoderre’s treatingsychiatrists, Drs.
Edelstein and McNamara. August 2008, Dr. Lippmann stat@da treatment note that,
although Coderre was doing well overall aftti@igh her back ahneck pain were
“stable”; she still presented with anxietgpression, low engy, fatigue, and “[m]ood
changes and [t]Jrouble concentrating.” (AB5.) Dr. Lippmann further stated that
Coderre’s depression had a “severe” immgacher ability to work and engage in
recreational activities. (AR 504.) He dreosed Coderre with “atypical depressive
disorder,” and stated that she was “contingi[ito work [on thisjwith Dr. McNamara.”
(AR 506.)

Given the consistency among the mebaganions and treatment records of
treating providers Dr. Edelstein, Dr. MciMara, Counselor Lewis, Nurse Practitioner

Ingerson, and Dr. Lippmann, all of whom oed that Coderre had mental impairments

12



resulting in serious social limitations; the Court does not find that substantial evidence
supports the ALJ’s decision to afford “little igét” to the opinions of Drs. Edelstein and
McNamara partly on the gunds that these opinions are not “supported by the evidence
of record.” (AR 23.)See Murdaugh v. Sec'y of pteof Health & Human Serys837

F.2d 99, 101-02 (2d Cir. 1988) (where all plojens who examinedalmant agreed that
claimant was disabled, differing only as te #xtent of claimant’s disability, and only

one agency consultant found claimant disabled, court remanded, finding that
substantial evidence did not contradict i physician’s opinion that claimant was
incapable of performing sedentary work). fdover, it cannot be said that the ALJ’s
flawed decision regarding the opinionsiat. Edelstein and McNamara was harmless
because her RFC determinatiemhich allows for work “[vith]in proximity to others”

and involving “routine interaadn with supervisors” — does not account for the significant
social limitations attributed t6€oderre by these psychiatrists.

Furthermore, the Court finds that sulvdgial evidence does netipport the ALJ’'s
decision to afford “great wght” to the agency consultant opinions. (AR 23-24.) The
only reasons provided by the ALJ for this demiswere that (a) the consultants’ opinions
were “supported . . . with references to diigective medical record” (AR 23-24), and (b)
the consultants “are experts and well[-]Jexperienced with the disability benefits review
process” (AR 24). The ALJ fat to consider that, desptteeir level of experience and
expertise, none of the consultants examimenleated Coderre, in contrast to Drs.
Edelstein and McNamara. In general, “tingtten reports of medid¢advisors who have

not personally examined theaghant deserve little weight in the overall evaluation of

13



disability [because t]he adviséessessment of what other dors find is hardly a basis
for competent evaluationithiout a personal examinati of the claimant.”Vargas v.
Sullivan 898 F.2d 293, 295 (2d ICi1990) (quotation marks omitted) (citations omitted);
see also Gunter v. Comm’r of Soc. S861 F. App’x 197199 (2d Cir. 2010)Burgess v.
Astrue 537 F.3d 117, 128 (2d Cir. 2008)alloran v. Barnhart 362 F.3d 28, 32 (2d Cir.
2004). The ALJ also failed &pecifically recognize that eaciithe consultants’ reports
was prepared before Dr. Edelstein and Celard_ewis offered thir 2011 opinions, and
thus none of the consultants had the oppdwtuniconsider these important opinions in
their reports. The Second Circuit has helak, where it is unclearhether an agency
consultant reviewed “all of [the pldiff's] relevant medical information,” the
consultant’s opinion is not supported by thedemce of record, as required to override
the opinion of a treating physiciaifarsia v. Astrue418 F. App’x 16, 18 (2d Cir. 2011).

B. Consistency with Coderre’s Daily Activities

As noted above, the ALJ also supported decision to affordittle weight” to
the opinions of treating psychiatrists DEslelstein and McNamara on the grounds that
these opinions were not consistent with Gogls activities of daily living, including her
ability to independently carffer herself, complete houseld chores, play computer

gameé exercise, cook, and watch teIevi§i.orQAR 20-21, 23.) Mne of these activities,

* Coderre’s computer use demonstrates little regarding Coderre’s social abilities because it may
be assumed that she was able to use the compwi@itude. Noteworthy, however, at least one provider
stated that Coderre’s sometimes excessive compsieffor seventeen hours a day at one period, by self-
report (AR 265)) was “a dependency thing” (AR 478hug, it appears that Coderre’s computer use was
in fact a manifestation of her mental impairmentyeathan an indication of her ability to function in a
work setting, as the ALJ characterized it.

14



however, reflects Coderre’s ability to functisocially, which her &ating providers have
definitively opined is her most debilitating impaent. The ALJ also noted that Coderre
reported being able to grocery shop, go ®libach twice a month, and talk on the phone
“all day” (AR 21), which activities do indeedgarably reflect an ability to socialize.
However, a deeper look at the recorde@s that these activities demonstrate a very
minimal level of social functioning. Firghe ALJ’s statemerihat Coderre reported
talking on the telephone “all day” is inacate. (AR 21 (citing AR 295).) In fact,
Coderre stated that she talked on the tedaplidaily,” and therés no indication of how
long she talked on thghone and to whom. It cannot deduced from th fact that an
individual is able to talk othe telephone daily that sheailso able to maintain social
functioning during a typical forty-hour workwk. With respect to Coderre’s grocery
shopping, she reported that she shoppe8@e45 minutes once a month, and for 5-10
minutes once or twice a month. (AR 2645rocery shopping only three times each
month, two of those times for ten minutedems, does not reflect aility to socially
function at a full-time job. Ryarding Coderre’s ability to takeps to the beach twice a
month, that activity also do@®t reveal much about Coderrelility to maintain social
functioning at a full-time job, given that no detail is providethimrecord concerning

these trips. (AR 265.)

®> The ALJ also noted that, “[flor a period of time, [Coderre] was living with an older man and
doing all the housework and caring for him.” (AR 21 (citing AR 480).) But the ALJ failed to note that
the “Pyschopharmacology Progress Note” cited to for this fact also states that Coderre presented with a
blunt affect, a loud voice volume, and an anxious mood; required monitoring “on an ongoing basis”
because she was at a “[h]igh” level of safety riakked self-care, and was acting impulsive, inconsistent,
and unreliable; and was exhibiting “evidence of mania.” (AR 480.)

15



The ALJ noted that it was “cwusl]” that Coderre stated “on the same page” of
one of her Function Reports bdtiat she (a) did not leav®r house much, and (b) tried
to go somewhere at least once each day. (AR 21 (citing AR 295)). But these statements
are not necessarily conflicting, and in any event, “go[ing] somewhere at least once a day”
(AR 295) does not reflect more than a vemyimal amount of socializing. Moreover,
also on the same page, Coderre listed the places that she went each day, including
medical offices for medical appointmentsyspital therapy, and counseling; and the
supermarket. I¢.) These limited excursions do nofleet more than a minimal level of
social functioning for short dutians. Furthermore, Coderre consistently stated in her
Function Reports that she spent little time vadople and attempted to avoid them. For
example, in her August 2009 Function Rebre stated that she did not “do outside
work because [she did not] want to run ipgople” (AR 264), thashe “tr[ied] to spend
minimal time w][ith] people,” that her convetsms with people “[we]re brief,” and that
she spent time with people “weinfrequently.” (AR 265.) She listed the places that she
went on a regular basis as the commucoéwter, doctors’ offices, and the counselor’s
office, and stated that she “grilvent] to the places [shéR[d] to go to and [only took]
part as needed.”ld.) She further stated that she Wasry unsociable” and “isolate[d]”
from people. (AR 266.)

Considering the record as a wholeliring the opinions and treatment notes of
Coderre’s treating providers, the Court daesfind that Coderre’s daily activities
support the ALJ’s decision tdfard “little weight” to the opinions of Drs. Edelstein and

McNamara.Murdaugh 837 F.2d at 102 (citing 42 U(S.8 1382c(a)(3)(A)) ([A]ithough
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claimant “receives conservative treatmeveters his landlady'garden, occasionally
visits friends],] and is able tget on and off an examinatiorbta can scarcely be said to
controvert the medical evidence. . . . [Adichant need not be amvalid to be found
disabled under . . . the 8al Security Act.”).

II.  ALJ’s Credibility Determination

The ALJ’s flawed analysisf the treating physician ambns is reason enough to
remand this matter to the Commissioner fattar review. In an effort to provide
guidance on remand, howevtre Court briefly addresses Coderre’s argument that the
ALJ failed to conduct a prep credibility analysis.

The ALJ (and the DRB, to a lesser exjdotind that Coderre was “only partially
credible” (AR 21) partly duéo her “inability to be foticoming” about her continued
alcohol and substance abuse, and partly due to her non-compliance with prescribed
treatment regimens (AR Z2)The record does in fact indicate that Coderre was
sometimes dishonest with her medical prowsdavout her alcohol and substance use, and
frequently did not follow presilyed treatment regimens. fFexample, in a March 2007
treatment note, Nurse Practitioner Ingersorestétat Coderre had ée “unreliable . . .
as far as admitting to any alcohol or dugg” and was “not always reliable in the
information she provides.” (R479.) And in a July 2009 reppbDr. Edelstein noted that
Coderre had stopped medications prescribeBhwicNamara “due to finances and in

any case was out of the area .. ..” (AR 512.)

® The ALJ also based her credibility determioaton Coderre’s daily activities. (AR 21-22.) As
discussed above, however, many of these activities itadhiBoderre’s physical abilities rather than her
ability to function socially, which the record demonstrates was her most debilitating impairment.
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An ALJ is certainly “entitledo view with skepticism th&estimony of an applicant
who has been deceptiveHill v. Astrue 295 F. App’x 77, 81 (7tiCir. 2008). Thus, the
ALJ’s consideration of Codee’s apparent dishonestggarding her alcohol and
substance abuse during the alleged disalpktyod was proper. The ALJ should have
considered in more depth, however, Codsrapparent failure to follow prescribed
treatment plans, given that such failureyrhave been a symptom of Coderre’s mental
impairments, particularly her suspected bpalisorder. The Sewméh Circuit recently
addressed this issuederlinek v. Astrugs62 F.3d 805, 814 (7th Cir. 2011), finding as
follows:

The ALJ apparently concluded thilinek’s symptoms would have

remained under control but for an uhingness to take her medications as

directed. Buive have often observed that bipolar disorder, one of

Jelinek’s chief impairments, is Imature episodic and admits to regular

fluctuations even under proper treatmewtlLJs assessing claimants with

bipolar disorder must consider pdssialternative explanations before
concluding that non-compliance withedication supports an adverse
credibility inference.

Id. (emphasis added) (citations omitted).

Although not all of Coderre’s treating piriders definitively diagnosed her with
bipolar disorder, the recombnsistently demonstratesatrshe suffered from episodic
mood changes and behavioral &)ifesulting in fluctuationsf functioning levels, even
under proper treatmentSé¢e, e.gAR 514.) The record also a®nstrates that some of
the symptoms of Coderre’s mial illness were impulsivityinconsistency, and lack of

reliability, resulting in chaotiife management, failure to ltba job for any significant

length of time, and changingsidences frequently Sée, e.gAR 480, 578, 711, 793,
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802-03, 805-06.) In an Augu2009 report, Counselor Lesvhoted that Coderre “ha[d]
not stayed in one place for algngth of time,” and conjectudleghat her failure to comply
with treatment regimens was caused by hiéurato “stick aroundor treatment long
enough to tell whether it [wa]s working what med[ications] could be changed to
benefit her further.” (AR 578 Given these facts, on remaifdhe ALJ’s credibility (or
other) determination is affected by Coderf@iture to follow pescribed treatment
regimens, the ALJ should considbe reasons for such failur&ee Teter v. Heckler75
F.2d 1104, 1107 (10th Cir. 198 claimant’s refusal tondertake treatment must be
“without justifiable excuse”)Pimenta v. BarnhartNo. 05 Civ. 5698(JCF), 2006 WL
2356145, at *6 (S.D.N.Y. Audl4, 2006) (quotig SSR 82-59, 1982 WL 31384, at *4
(1982)) (“In accordanceith . . . SSR 82-59, a claimamay have legitimate reasons for
refusing treatment. . . . Bacse SSR 82-59 does not set antall-inclusive list [of
reasons], ‘[@] full evaluation must be madeeach case to determine whether the
individual’s reason(s) for flure to follow prescribed &atment is justifiable.™);
McFadden v. BarnhaytNo. 94 Civ. 8734(RPP), 2008L 1483444, at *8 (S.D.N.Y.

Mar. 21, 2003) (“[A] claimant may only be#enied disability benefits if the
[Commissioner] finds that she unjustifiably faileo follow prescribed treatment and that
if she had followed the treatment, she wouldm®tisabled under the Act”); SSR 96-7P,
1996 WL 374186, at *7 (1996) (“[T]he adjicator must not draw any inferences about
an individual’'s symptoms and their functiomdilects from a failuréo seek or pursue

regular medical treatment without first coresiithg any explanations that the individual
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may provide, or other information in tisase record, that may explain infrequent or
irregular medical visits or failure® seek medical treatment.”).
Conclusion
For these reasons, the Court GRANT&I€rre’s motion (Doc. 9), DENIES the
Commissioner’s motion (Doc. 10), and REMABDor further proceedings and a new
decision in accordanceith this ruling.

Dated at Burlington, in the Distriof Vermont, this 25th day of June, 2012.

/sl John M. Conroy
bhn M. Conroy
UnitedStatesMagistrateJudge
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