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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
James Cousino,
Plaintiff,
V. CivilAction No. 2:12-CV-258
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 9, 12)

Plaintiff James Cousino brings this actipursuant to 42 U.S. § 405(g) of the
Social Security Act, requesting reversattod decision of the Commissioner of Social
Security (“Commissioner”) deiryg his application for didality insurance benefits.
Pending before the Court are Cousino’'sinmto reverse the Commissioner’s decision
(Doc. 9), and the Commissioner’s motion thren the same (Doc. 12). For the reasons
stated below, the Court GRANTS Causs motion, in part; DENIES the
Commissioner’s motion; and REMANDS for foer proceedings and a new decision.

Background

Cousino was thirty-nine years old ors lailleged disability onset date of
July 3, 2009. He was diagrexbwith a learning disability irlementary school, and had
accommodations and an individizad education plan throughout his schooling. (AR
300, 314.) He graduated from high schoal @88, after attending a vocational training
program in human services. (AR 48, 178,.30Bince then, he has held several jobs,

including as a grocery store clerk, a langseéor his father’s business, and a nurse’s
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aide at a nursing home. (AR 52-54, 68-69, 186-90, 300.) His most recent job was as a
seafood clerk at Hannaford’s. (AR 190.) 2008, he was terminatdécbm that job due to
poor performance, after receiving several wagsirelated to his failure to properly clean
the seafood department. (AR 253-55.) siipervisor, Amanda Clark, noted in a Job
Screening Questionnaire thatusmo also had difficulty mataining adequate hygiene.
(AR 253.)

Cousino has no children and has never marridthough he is in his forties, he
has lived with his father and stepmother si2008; they help himprepare meals, clean
his room, and do the laundry. (AR 49-50,)65lis father and stepother also help him
remember to take his medications and n@mpersonal hygiene, reminding him to
bathe, brush his teeth, and shave. (ARI4362.) In December 2010, Cousino’s father,
Charles Cousino, stated in a letter thatdon “really cannot perform activities of daily
living such as showering, changing clothesishing his teeth[,] etc., without supervision
and guidance.” (AR 286.) In @ber 2011, Charles Cousin@atd in another letter that
his son was unable to do household chores|edhthe lights on and the water running at
their home. (AR 122.) Cousino’s fatherdastepmother manage @no’s finances, as
Cousino testified he cannot handle them on his own. (AR 60.)

Cousino also testified that he does diote and has never had a driver’s license
because he is too nervous and would not letalfollow the ruleof the road. (AR 49,
63.) He further testified that he hasiplems with anger, and difficulty following
directions and staying focused. (AR 43-4#1¢ stated that he can understand children’s

books but not newspapers, and he needsrbaffing restaurant menus. (AR 49.) The



record reflects that Cousino’s principadpairments are obstructive sleep apnea, a
learning disability, anxiety disoed, and bipolar disorder. Bause of these impairments,
Cousino alleges he has impaired memarg problems concentraty, paying attention,
completing tasks, and understanding tolldwing instructions. (AR 224.)

In July 2010, notinghat Cousino “has exhibited ttaof [bipolar illness] from a
very young age and has baamble to maintain steadylaéonships or employment”
(AR 256), Cousino’s primary care physici@r, Kevin Mulholland, referred Cousino to
the Stern Center for “further psychiatagaluation and treatment prior to pursuing
employment” (AR 258). On September 3012, Lori Van Allen, a school psychologist
for the Stern Center, conductad extensive cogfive evaluation of Cousino, including
IQ testing. (AR 287-306.) Among other thingse testing revealed a full scale IQ score
of 80, described as “Low Average,” and agaptual reasoning scooé 69, described as
“Extremely Weak.” (AR 289.)Although Van Allen stated #t Cousino hat{l]apses in
attention” during the evaluation, and thusése scores may undstienate his skills and
abilities slightly,” she fand that the scores were “arcacate reflection of [Cousino’s]
current skills and capabilities.”Id|) Van Allen concluded that Cousino’s cognitive
abilities were “low average,” and that Coushrad a “nonverbal learning disability . . .
characterized by very significadeficits in spatial organization, nonverbal reasoning, and
visual motor integration.” (AR00.) The report continued:

[Cousino has] [a]dditional weaknessisauditory sequential processing,

phonological processing, and @iological memory[, resulting] in

significant learning disabilities in reandj . . . and written expression . . . .

These information processing weaknasard academic deficits are long[-

]standing and substantiallynit his ability to read, wite, or work at levels
commensurate with his cognitive idiies or those of the general
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population. Thus, Mr. Cousino possessgnificant disabilities as defined

by the ADA[,] and accommodations ararranted to mitigate the negative

impact of his processing weaknesses.
(AR 300-01.)

In April 2011, after conducting a mentalaa®ination of Cousino, psychologist Dr.
Shirley Oxidine diagnosed @sino with Anxiety DisordeNOS, Learning Disorder
NOS, Attention-Deficit/Hyperactivity Disoet (Predominantly lattentive Type), and
“R/O 317 Mild Mental Retardation,” amorggher things. (AR 310-11.) She further
found that Cousino was “not capable of nging funds on his own balf.” (AR 311.)

In July 2011, after conducting a mengakamination of Cousb, psychologist Dr.
Benjamin Skolnik diagnosedo@sino with Learning Disoet NOS, and stated that
“[t]here is abundant evidence . that Mr. Cousino methe criteria for a learning
disability not otherwise specified, mostdily a non-verbal learning disability.” (AR
317.) Dr. Skolnik further found, however, tl&busino “does not appetr have a global
intellectual impairment such asental retardation,” nor does he “appear at the present
time to meet criteria for an anxiety disor@erhis difficulties with anxiety do not appear
to rise to the level of signdant impact on his daily life.”Id.)

In December 2010, Cousino filed an application for disability insurance benefits,
alleging that he has been unatdevork due to amon-verbal learning disability, problems
with reading and writing, and anxiety diserd (AR 177.) In May 2011, Cousino’s
stepmother completed a Function Reportonjunction with Cousino’s application,
wherein she stated that Cousino has extranxiety, severe sleep apnea, obesity,

difficulty maintaining adequa grooming and personalreaand inability to focus,



concentrate, follow instructions, and complete simple tasks.2(AR16.) She stated
that Cousino spends most of his dayscheng television, eating “junk food,” and
sometimes engaging in social netwiag on the computer. (AR 212.)

On February 23, 2012, Administrativewaudge (“ALJ”) Paul Martin conducted
a hearing on Cousino’s application. (AR 38) Cousino appeared and testified, and
was represented by counsel. On March2B0,2, the ALJ issued a decision finding that
Cousino was not disabled under the Socialu#gy Act from July 3, 2009, his alleged
onset date, through the date of the siedi. (AR 13-33.) Thereafter, the Appeals
Council denied Cousino’s request for @wi rendering the ALJ’s decision the final
decision of the Commissioner. (AR 1-3.) Hayexhausted his administrative remedies,
Cousino filed the Complaint in thistaan on November 26, 2012. (Doc. 3.)

AL J Decision

The Commissioner uses a five-step setjgeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004). The first step
requires the ALJ to determine ether the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.152Q([%16.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&lJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZOF.R. 88 404.1520§0416.920(d). The

claimant is presumptively disked if his or her impairment meets or equals a listed



impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, which means the nsb the claimant can
still do despite his or her mtal and physical limitationlsased on all the relevant
medical and other evidence in the reco2.C.F.R. 88 404.1520(e), 404.1545(a)(1),
416.920(e), 416.945(a)(1). The fourth steguires the ALJ to awsider whether the
claimant’s RFC precludes therfmmance of his or her pastlevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the hfstep, the ALJ determines whether the
claimant can do “any other work.” 20 GR+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving histaer case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited ¢b&m shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additiori@vidence of the
claimant’s [RFC]").

Employing this sequential alysis, ALJ Martin first deermined that Cousino had
not engaged in substantialiigial activity since his allegidisability onset date of
July 3, 2009. (AR 15.) Adgtep two, the ALJ found & Cousino had the following
severe impairments: bipolar disordegri@ng disability, anxiety disorder, and
obstructive sleep apnedd Conversely, the ALJ tnd that Cousino’s gout,
hypertension, gastroesophageslux disease, and pre-detles were not severe, given

that “there is no substantial evidence ia thcord establishingjgnificant treatment for



these conditions except for thefdhat [Cousino] takes medications to control them.”
(AR 16.) At step three, after consideringtimgs 12.02, 12.04, 12.05, and 12.06, the
ALJ determined that none of Cousino’s intpgents, alone or isombination, met or
medically equaled a listed impairment. (AR 16-20.)

Next, the ALJ determined that Cousimad the RFC to perfm a full range of
work at all exertional levels but withe following nonexertional limitations:

[Cousino] must avoidunprotected heights and regular work around
dangerous machinery due to drowsmeaused by pomleep associated
with his sleep apnea.[Cousino’s] periodic ad occasional drowsiness
would be such that he would beope to make careless mistakes. For
example, he might forget to . . . tusomething [on or] off but it would not
affect his balance particularly, orshability to maintainhis focus over a
short period of time. It might caedim to have some difficulty following
the rules, meaning he caolubnly follow short and simple workplace rules.
He is limited to the performance sfmple, repetitive rd routine tasks,
where the amount of reading he would/é@o do would be minimal. For
example, he may have to read basgtructions but not have to perform
activities involving reading on a regulbasis. He requires an environment
that is free of fast-paced producticeguirements, and free of requirements
to multi-task. [Cousinofan only perform worknvolving simple work-
related decisions. He can only atldp routine workplace changes.
[Cousino] can interactwith supervisors on a routine basis, with no
particular difficulty interacting witlto-workers or the public as needed.

(AR 20.) Given this RFC, thALJ found that Cousino was unable to perform his past
relevant work as a cashier, a deli clerk, @feed clerk, a landscapeborer, and a nurse’s
aide. (AR 31.) Nonetheless, the ALJ deterdithat there were other jobs existing in
significant numbers in the national econothat Cousino could perform, including
warehouse worker/laborer, janitor/clearfast-food worker, and chambermaid/hotel
housekeeper. (AR 32-33.) The ALJ conclutieat Cousino had not been disabled from

his alleged onset date through théedaf the decision. (AR 33.)



Standard of Review

The Social Security Act defines the tefamsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persn will be found disabled only it is determined that his
“impairments are of such severity that heat only unable to do his previous work[,] but
cannot, considering his ageluzation, and work experiencmgage in any other kind of
substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novato determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The ad’s factual review of
the Commissioner’s decision is thus lindite® determining wéther “substantial
evidence” exists in the rembto support such decmi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the
determination is one to be made by the[ffinder.”). “Substantibevidence” is more
than a mere scintilla; means such relevant eviderasea reasonable mind might accept

as adequate to support a conclusiBichardson v. Peralegl02 U.S. 389, 401 (1971);



Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statutebi® broadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).
Analysis

Cousino’s primary argument is that the Aérred in concluding that his mental
impairments did not meet or medicadlgual Listing 12.05C. The Commissioner
disagrees, contending that the ALJ's decissosupported by substantial evidence and
complies with the applicable legal standards.

Listing 12.05, the listing for mental retardatj states as follows, in relevant part:

Mental retardation refers tsignificantly subaverage general intellectual

functioning with deficits in adaptivieinctioning initially manifested during

the developmental peripde., the evidence demdretes or supports onset

of the impairment before age 22.

The required level of severity for this disordes met when the
requirements in A, B, Qyr D are satisfied.

C. A valid verbal, performance, or fuficale IQ of 60 through 70 and a
physical or other mental impairment imposing an additional and significant
work-related limitation of function. . .
20 C.F.R. pt. 404, subpt. P, afdp8 12.05 (emphases added). Therefore, for Cousino to
meet the requirements of Listing 12.05C, hestdemonstrate that he has a valid verbal,
performance, or full scale IQf 60 through 70; he has a physical or other mental
impairment imposingdaditional and significant work-refad limitations of function; and

his mental impairment(s) manifested before the age oMeitkle v. Barnhart 324 F.3d

182, 187 (3d Cir. 2003Bailey v. Apfel230 F.3d 1063, 106@Bth Cir. 2000).



The ALJ found that Cousino’s mentalpairments did not meet or medically
equal Listing 12.05C for thrg@incipal reasons, each of which the Court finds are legally
insufficient or not supported substantial evidence. Firglhe ALJ stated that, although
Cousino had a perceptual reasg score of 69, that scatenly narrowly puts him into
the category of a performance 1Q below 7t &is full scale and verbal 1Q scores were
relatively high.” (AR 17.) These factors—ether Cousino’s performance IQ score only
narrowly fell within the applicable ranga@whether his other two 1Q scores were
relatively high—are not relevant to theadysis, and the Commissioner cites no law to
the contrary. In fact, the Commissioner ledfrstates in her motion that if Cousino’s
performance IQ score of 69 is “valid,"fé¢ Commissioner concedes [that] would satisfy
[Cousino’s] initial burden unddisting 12.05” (Doc. 12-1 &), regardless of whether the
score is “only narrowly” in the applicablenmge and despite thereibg two other scores
that are “relatively high? Moreover, the regulations reigeithat the ALJ consider the
lowest 1Q score for purposes of determmwhether Listing 12.05 is met, stating as
follows: “In cases where more than oneifZustomarily derived from the test
administered, e.g., where vatpperformance, and full sealQs are provided in the
Wechsler seriesye use the lowest of thees conjunction with 12.05 20 C.F.R. pt. 404,
subpt. P, app. 1 8 12.@)(6)(c) (emphasis addedee Brown v. Sec’y of Health and

Human Servs948 F.2d 268, 270 (6th Cir. 1991) (‘Glregulations require only that the

! The lower of the other two IQ scores referenced in the ALJ’s decision is Cousino’s full-scale
IQ score of 80. (AR 17, 289.) Although the Adidscribed this score as “relatively high” (AR 17), it
would be more accurate to describe it as relatively gan Allen stated in the Stern Center report that
this score indicated Cousirsotognitive abilities were “in thiew average range” (AR 291); and
consulting psychologist Dr. Skolnik stated in his reploat this score “put[] [Cousino] in the low average
to borderline range of functioning” (AR 314).
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lowest I1.Q. score be used in conjunctiomhwaisting 12.05C.”"). Therefore, the ALJ
should have considered Cousino’s lowest IQre¢69) at step three, unless he properly
determined it was invalid.

In conjunction with his finding that@usino’s IQ score 089 did not meet the
requirements of Listing 12.05C, the ALJ inacdahastated that the relevant category to
meet Listing 12.05C was “below0,” when in fact it is through70,” meaning up to and
including 70. 20 C.F.R. p#04, subpt. P, app.8L12.05C (emphasis addearkle, 324
F.3d at 186 (claimant “wouldrdinarily satisfy the IQ guielines for both § 12.05C and §
12.05D, given that he has a full scaledf)’0”) (quotation marks omitted). The
significance of this error is that Cousingsore of 69 is one point lower than the
maximum score required to meaasting 12.05C, rather thaat the maximum, as the ALJ
appears to have believed,.j.glightly less “narrowly” witin the applicable range. The
error is also noteworthy because, accagdmthe Social Security Administration’s
Program Operations Manual System (“POMSS)ightly higher 1Q’s(e.g., 70-75) in the
presence of other physical or mental disorders that impose additional and significant
work-related limitation of function may support an equivalence determination.” POMS
DI 24515.056(D)(1)(c), available at hétfysecure.ssa.gov/apps10/poms.nsf/inx/
0424515056 (last visited Aug. 26, 20%3).

Thus, even if Cousino’s lowest 1Q scavas higher than 70, he still may have met

Listing 12.05 when his othersbrders were considered. But the ALJ appears to have

2 Although the POMS does not have the forceeffeett of law, it is persuasive authority and
thus is entitled to be given weighhee St. Mary’s Hosp. v. Blue Cross & Blue Shie&8 F.2d 888, 890
(2d Cir. 1986).
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neglected to consider whether Cousino’s coad mental limitations met or medically
equaled Listing 12.05C. Althgh he found that “[t]he sewgy of [Cousino’s] mental
impairments, considered singly and in conalbion, do not meet anedically equal the
criteria of listings 12.02, 12.04, and 12.G&R 17), he did not make the same finding
regarding Listing 12.05. The ALJ shouldvkeaconsidered whethéne combined effect
of Cousino’s learning disability, bipolar dis@rg anxiety disorder, and obstructive sleep
apnea—all of which the ALJ found to beveee impairments (AR 15)—met or medically
equaled Listing 12.05CSee, e.g.Shontos vBarnhart 328 F.3d 418,27 (8th Cir. 2003)
(combination of claimant’borderline intellectual funaining, psychiatric affective
disorders, and physical disabilities found talbe medical equivalent of Listing 12.05C).
The ALJ’s second justification for findinfpat Cousino’s mental impairments did
not meet or medically equaldting 12.05C was that schqudychologist Van Allen, who
prepared the Stern Center report, “siateat her results may underestimate the
claimant’s abilities.” (AR 17.)But the ALJ failed to dis@s Van Allen’s full statement,
which provides more insiglmto the meaning of Cousinotest scores: “Lapses in
attention were . . . apparent. Thus, thesmes may underestimate his skills and abilities
slightly, butthey are felt to be an accurateflection of his current skills and

”3

capabilities”® (AR 289 (emphasis added).) A plagading of this statement reveals that

% Quoting this statement, the Commissionatest: “Admittedly, Ms. Van Allen’s report appears
contradictory in this regard. She writes: ‘[Mr. Cousino’s] scores may underestimate his skills and
abilities slightly, but they are felt to be an accuratiecgon of his current skills and capabilities.” (Doc.
12-1 at 11 (quoting AR 289).) If the ALJ found thesdesnents “insufficient anconsistent,” he should
have “take[n] additional actions” to clarify thecord, including re-contacting Van Allen, requesting
additional records similar to those prepared by ¥#en, or asking Cousino for further information
relevant to the inquiry. 20 C.F.R. 8 404.1528ke Demera v. Astrublo. 12-CV-432 (FB), 2013 WL
391006, at *2 n.2 (E.D.N.Y. Jan. 24, 2013).
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Van Allen believed Couso’s 1Q scores accurately refited his abilities, taking into
account all his impairments inclumdj his lapses in attention. Also indicative of this
belief, Van Allen used unequivaklanguage to describe @sino’s performance, stating
for example that Cousino had “extremely weakres when replicating two-dimensional
designs with colored cubes . . . and comptehonverbal analogiesfierns”; that these
tasks were “extremely difficult for Mr. Couw”; and that, “[c]learly, this type of
reasoning was nearly impossible for hjplacing his overall score for Perceptual
Reasoning in the extremelyfa@ent range.” (AR 290.)Although the ALJ explicitly
discussed much of Van Allen’s evaluation, itirclear if he considered these particular
statements in the context of determining Walidity of Cousino’s performance 1Q score
of 69. See Genier v. Astru606 F.3d 46, 50 (2d Cir. 201(Q)oting that 20 C.F.R. 8
404.1545(a)(3) requires ALJs to considdt td the relevant medical and other
evidence”).

The ALJ’s third reason fdinding that Cousino’s nreal impairments did not
meet or medically equal Listing 12.05C wihat Cousino “displayed a high level of
intellectual functioning to me #lhe hearing in this case.'ld() The Second Circuit has
held that, although an ALJ may considerdua recorded observation of the claimant’s
physical demeanor at the hiegr “as one of several factoirs evaluating [the claimant’s]
credibility,” Schaal v. Apfell34 F.3d 496, 502 (2d Cir. 1998) (citing 20 C.F.R. §
416.929(c)(3)see als&SR 96-97p, 1996 WB62209 (July 2, 1996))his observation is
entitled to only “limited weight” beasgse it is “that of a lay personCarroll v. Sec’y of

Health and Human Sery</05 F.2d 638, 643 (2d Cir. 1983ere, the ALJ placed too
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heavy an emphasis on Cousino’s physagglearance and conduct at the hearing,
mentioning it over five times in his de@si (AR 17, 18, 19, 31and using it as a
justification for finding Cousino’s IQ score 608 invalid (AR 17).The Third Circuit has
held that this use of an ALJ’s observationaaiaimant at the hearing is impermissible,
stating: “An ALJ cannot reject IQ scoresdaa on personal observations of the claimant
and speculative inferencdsawn from the record.”Markle v. Barnhart 324 F.3d at 187
(quotingMorales v. Apfel225 F.3d 310, 318 @3Cir. 2000)). This is especially true
where, as here, the opinions of multipledical consultants angroviders validate the
score as well as the ajed functional limitationsld.

For example, agency consultants Orseresa Harris and Joseph Patalano found
that Cousino had “[m]oderategstriction in activities of daily living and “[m]oderate”
difficulties in maintaining concération, persistence, or pdcand that Cousino’s
perceptual reasoning IQ score was “ondhsp of extremely l@ and borderline and
suggested a nonverbal learning disordéAR 82, 84, 94, 96.) And examining
consultant Dr. Oxidine stated that “Cousindaly activities appeareid be restricted
due to his reported difficulties with memampd concentration, &ilimited, isolating

interests, his difficulty withADLs, and his problems folling-through and focusing on

* The ALJ questioned the finding of agencyisaltants Drs. Harris and Patalano that Cousino
was moderately limited in maintaining concentration, persistence, and pabe,gmunds that Cousino
“spends his days watching television, eating ‘junk fbadd using a computer,” activities which “require
sufficient concentration, persistence[,] and pace.” (AR 19.) But it is unclear how engaging in these
activities, in and of itself and without further infoation about the frequen@nd level of engagement,
requires more than a slight amount oficentration, persistence, and pa&ee Hamlin v. BarnharB65
F.3d 1208, 1221 (10th Cir. 2004). The Function Report prepared by Cousino’s stepmother indicates that
Cousino’s level of engagement in these activities maimal, informing that he uses the computer
(including Facebook and the Internet) only “when he cangd that he “falls asleep all the time in front of
the TV ... [because ] he can't focus on anything.” (AR 215.)
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tasks.” (AR 310.) Dr. Oxidim opined that Cousino was “not capable of managing funds
on his own behalf.” (AR 311 Examining consultant Dr. Skolnik similarly found that
Cousino had a “significant learning disordearid “one might quéi®n his capacity to
handle his own finances.” (AR 316.) Dr. Skilreferred to the Stern Center testing as a
“very comprehensive assessment,” and diagddCousino with “Learning disorder not
otherwise specified.” (AR 317.) Finalliyeating Nurse Lewis stated that Cousino
“clearly lacks an ability to reniafocused on job completicor detail and has lost jobs

due to this problem.” (AR 33p She noted, “[i]t is vergurprising that [Cousino] has

been denied disability (AR 337.)

Furthermore, the record demonstratest Cousino’s primary mental problems
were not with oral communication—the ordyea the ALJ could have effectively
observed at the administrative hearing—bthieg with processing information, resulting
in difficulty reading, writing, and “work[inght levels commensurate with his cognitive
abilities or those of the general population’'RA00). As the ALJ noted in his decision,
Cousino himself told Dr. Skolnik that heWdalways been better verbally than non-
verbally.” (AR 25 (quoting AR 314-15).)

Paradoxically, although the ALJ placed a great deal of emphasis on his own
opinion of Cousino ksed on his brief obseritan of him at the achinistrative hearing,
the ALJ rejected the statenierand opinions of thosedividuals (Cousino’s father,
stepmother, and supervisor at Hannafgrd/so lived and workeavith Cousino for
years, observing him on an almost dailgiba Cousino’s stepmother, Susan Levine,

stated that Cousino: “canndd normal, everyday hygienathout direct supervision &

15



help”; “bathes only after many reminders & tHemdoesn’t bathdnoroughly”; “uses the
toilet, [but] never remembers to zip hig & doesn’'t wipe himself well”; and “cannot
take care of himself without constant helgAR 211-12.) Couso’s father, Charles
Cousino, stated that Cousifmannot perform activities of dailjving such as showering,
changing clothes, brushing his teeth, etgthout supervision ahguidance” (AR 286),
and “leaves lights on and water running” (AR2). Cousino’s former supervisor at
Hannaford’s, Amanda Clark, stated tkatusino had “some difficulty” cleaning the
seafood department, and that ‘fpersonal hygiene” needed be addressed. (AR 253.)
The ALJ did not properly analyze the sta&s of these individuals. He gave
“little weight” to the statements of Charl€susino and Susan Levinending that their
“accuracy” was “questionable,” because tHegk[ed] any education, experience or
expertise at making exacting medical obseoretias to dates, frequencies, types and
degrees of medical signs and symptom&fahe frequency or tensity of unusual
moods or mannerisms.” (AR 29.) He atmve “little weight” to the statements of
Amanda Clark, partially on similar grousidinding that she “is not considered an
acceptable medical source under the reguriati (AR 30.) But Cousino’s father,
stepmother, and former supervisor weremetlical sources at all, and thus the ALJ
should not have evaluateceth under this standard. tRar, the ALJ should have
considered that the their statements mayehmeen based on their “special knowledge”
and may have providedrisight into the severity of [@isino’s] impairment[s] and how
[they] affect[ed] [Coumo’s] ability to function.” SSR)6-03p, 2006 WL 2329939, at *2

(Aug. 9, 2006) (citing 20 E.R. § 404.1513(d)(4)).
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Social Security Ruling 06-03p instructathin consideringvidence from “non-
medical sources” such as parents and empdoyd_Js should “consider such factors as
the nature and extent of the relationshipethler the evidence is consistent with other
evidence, and any other factors that tendupport or refute the evidencdd. at *6.

The ALJ does not appear to have considénatithe statements of Cousino’s father,
stepmother, and former supervisor weatlable because they had extensive and
longstanding relationships with Cousino. Railat least with respect to Charles Cousino
and Susan Levine, the Alappears to have givdess weighto their opinions because of
their close relationship withd@lisino, stating as follows: “[B]virtue of their relationship

to [Cousino], they camot be considered disinteredtiird parties whose testimony

would not tend to be colorday affection for [Cousino] and a natural tendency to agree
with the symptoms and limitations that&léeges.” (AR 29.) Accordingly, the ALJ

failed to properly consider the statement€ofisino’s father, stepmother, and former
supervisor. The error was nmdrmless, given that thestatements—particularly those
regarding Cousino’s poor hygiereare consistent not only witrach other, but also with
the medical evaluations and treatment notd3roMulholland, Dr. Oxdine, Dr. Skolnik,
Nurse Lewis, and othersCompareAR 122, 211-12, 253nd 286 (describesliprg)

with AR 257 (Dr. Mulholland recoiidg that Cousino’s father “has to tell [Cousino] to
wash his clothes”); AR 310-11 (Dr. Oxidimoting Cousino’s reported difficulties with
activities of daily living, and opining th&ousino was “not capable of managing funds
on his own behalf”); AR 313 (D Skolnik stating that Cousino “presented as a somewhat

disheveled and poorly groted man,” and that “one might question his capacity to
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handle his own finances”); AR 315 (Dr. Skii finding that Cousino “simply does not
have a sense of the importance or desiralohifyersonal hygiene”AR 336, 393 (Nurse
Lewis noting that Cousino’s “teeth neledishing” and that Cousino’s personal care
“remains very poor, even to the point of atheeeding to tell him to bathe, shave, [and]
pull up his pants zipper”);ral AR 410 (consulting psycha@dst Hal Schmitter observing
that Cousino appeared “disheveled”).)

For these reasons, the Court finds thatAhJ did not provide sufficient reasons
to reject Cousino’s perceptual reasoning sadr69. The ALJ's error is not harmless,
given that there is substantial evidence mrcord to support findings that Cousino had
“deficits in adaptive functioning”which were “initially manifested” before age 22, and
an “impairment imposing an additionaldasignificant work-related limitation of
function,” as required to meet Listing 12.05CSeg, e.gAR 48-49 (Cousino’s
testimony stating that he was in special etion classes in high school and has never
had a driver’s license); AR 288 (Ste@enter report recording that Cousino was
evaluated in early elementary schoatl d&nund eligible for special education,

subsequently receiving assistance insidt@utside the classroom); AR 122, 286

®> The Second Circuit recently explained that “adaptive functioning” refers to an individual’s
“[Jability to cope with the challenges of ordinary eygay life,” and that “if one is able to satisfactorily
navigate activities such as liv[ing] on [one’s] own, tag] care of . . . children . . . without help . . .,
pay[ing] bills, and avoid[ing] eviction, one does saffer from deficits in adaptive functioning.”
Talavera v. Astrug697 F.3d 145, 153 (2d Cir. 2012) (qaiddn marks and citations omitted). As
discussed above, the record demonstrates that @odsas not live on his own or care for anyone else,
and has great difficulty preparing his own meals, keeping himself well-groomed, and managing his own
finances.

® Several appellate cdarhave held that a finding of a severe impairment, as the ALJ found here,
establishes the second prong of Listing 12.05C, wtaghires a physical or other mental impairment
imposing an additional and significant kkerelated limitation of functionMarkle v. Barnhart 324 F.3d
at 188 (citingLuckey v. U.S. Dept. of Health & Human Ser880 F.2d 666, 669 (4th Cir. 1989);
Fanning v. Bowen827 F.2d 631, 633 (9th Cir. 1987)).
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(Cousino’s father’s letters stating that Cioasis unable to do household chores, leaves
the lights on and the water running, aashnot perform activities of daily living
including showering and changing clotheiwut supervision andguidance); AR 194-99
(Function Report prepared by Cousino intimgthat he needs reminders to care for his
personal needs and grooming, and is untbleandle his own finances); AR 211-15
(Function Report prepared by Cousino’s steffrapstating that Cousino cannot maintain
everyday hygiene without direstipervision and help, andusable to do any household
chores satisfactorily); AR 309 (Dr. Oxidimeting that Cousino’s stepmother reported
that Cousino needs supervision, contimeaninding about his hygiene, and help
handling money); AR 253 (jojuestionnaire prepared by Hafora's supervisor stating
that Cousino’s hygiene needed to be addhsgeR 255 (termination report prepared by
Hannaford’s supervisor documenting Cousimejseated failure to properly clean his
department); AR 335 (Nurse Lewis’s treatmh notes indicating that Cousino “needs
constant reminders to clean himself [andbk for himself,” and cannot follow even
simple directions such as “‘go upstairs,jgin your teeth, makeur bed™); AR 338

(Stern Center report stating that treatiiggcian Dr. Mulholland “advised” Cousino “to
apply for disability benefity; AR 373, 382 (Nurse Lwis opining that Cousino’s
“[p]ersonal care and activities of daily livifgre] very limited” and that Cousino has
“extreme” difficulties in maintaiimg concentration, persistee, or pace); AR 411-12
(psychologist Hal Schmitter tadoging Cousino’s failed ephoyment histoy and noting
“chronic problems of cleanlinessygiene”). This evidencéaken as a whole, portrays

an approximately forty-year-old man whastsgnificant difficulty caring for his own
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personal needs and grooming, let alone maiimg a full-time job on a permanent basis.
The ALJ should have given more considenatio this evidencand provided better
reasons for rejecting it, bedetermining that Cousino could not meet or medically
equal Listing 12.05CSeeZabala v. Astrugb95 F.3d 402, 402 Cir. 2010) (ALJs may
discount relevant evidence, but must give good reasons for doirfees@yis v.
Heckler, 728 F.2d 582, 587 (2d Cir. 89) (“the crucial factors in any determination must
be set forth with sufficient spdigity to enable us to decidehether the determination is
supported by substantial evidence”).
Conclusion

The matter should be remanded for a rezmsent at step three regarding whether
Cousino’s combined impairments meenwedically equal Listig 12.05C. Cousino
requests that, instead of remanding for furfm@ceedings, the Court should reverse and
remand solely for a calculation of benefiBut in cases where there are gaps in the
administrative record or the ALJ has apglan improper legal standard, it is more
appropriate to remand for furtheroceedings and a new decisidRosa v. Callahanl68
F.3d 72, 82-83 (2d Cir. 199%ratts v. Chater94 F.3d 34, 39 (2d Cir. 1996). Here,
after applying the proper legal standard A4d may still find ttat Cousino was not

disabled during the relevant period. In thaént, an award difenefits would not be

" Although the ALJ repeatedly stated in his decision that Cousino had an extensive work history
which was “not indicative of a mentally unstablegm incapable of holding a job” (AR 27), the record
demonstrates that this work history was largelyuagessful (AR 51-56, 253-55, 411). Cousino was fired
from most jobs for either performance or hyggmoblems, and it appears that Cousino’s most
longstanding employer, Hannaford's, yrtzave tolerated these issues longer than most other employers
would. (d.) Moreover, the record reflects that the piral reason Cousino saw Dr. Mulholland in July
2010 was because he had been “unable to maineidystelationships or employment.” (AR 256.)
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warranted. Thus, Cousino’s request thatrtiadter be reversed and remanded solely for a
calculation of benefits is DENIED.

For these reasons, the Court GRANTS Cousino’s motion (Doc. 9), in part,
DENIES the Commissioner’s motion (Doc.)1and REMANDS for further proceedings
and a new decision in accartte with this ruling.

Dated at Burlington, in the District &ermont, this 10th day of September, 2013.

/s/ John M. Conroy

bhn M. Conroy
UnitedStatesMagistrateJudge
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