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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Douglas C. Pierro,

Plaintiff,

V. CivilAction No. 2:13-CV-6

Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 6, 9)

Plaintiff Douglas Pierro brings this aoti pursuant to 42 U.S. § 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) denyitngs application for disability insurance
benefits. Pending before the Court are®isrmotion to reverse the Commissioner’s
decision (Doc. 6) and the Commissioner’s motion to affirm the same (Doc. 9). For the
reasons stated below, the Court DEBIPierro’s motio and GRANTS the

Commissioner’s.

! Pierro has also filed a Reply (Doc. 12),iethimproperly contains arguments not made in
Pierro’s motion and not responsive to arguments rirattee Commissioner’s brief. The scope of a reply
brief must be limited to addressing arguments raised in the opposing party’audiefreply is not an
appropriate vehicle for presenting new arguments or legal theories to the®eai€onnecticut Bar
Ass’n v. United States of Amerj&20 F.3d 81, 91 n.13 (2d Cir. 2010) (citiNgrton v. Sam’s Clukl45
F.3d 114, 117 (2d Cir. 1998)).
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Background

Pierro was forty-seven years old os hileged disability onset date of
June 8, 2011. He completaigh school, and has work experience as a laborer at a
lumber mill, a truck driver at an orchard, a truck loader for a &moping company, and
a janitor for a cleaning servicesmpany. (AR 29-30, 173.)

Pierro has a history of chronic right kne&in. In October 2010, he had knee
surgery, and thereafter, the pain subsid@gd® 230-33.) On Jung, 2011, however, he
stepped in a hole at work, twisting hight knee and causingain and swelling,
preventing him from being able to work. RA&233.) By approximately two weeks later,
the knee was “feeling mudbetter,” and Pierro was “lookinfgrward to going back to his
orchard job.” (AR 235.) On u6, 2011, Pierro filed apigations for social security
income and disability surance benefits, alleging disatyilstarting on the day he twisted
his knee, June 8, 2011. (AR 9, 125-3lh)November 2011, Pieo reported that his
knee pain had worsened and thus he was wgdiy part time (in a construction job).
(AR 262.) Pierro told medical providers thas knee pain was radiating down his leg
and into his calf, and that he was also hawiagk pain. (AR 266269.) This pain was
limiting Pierro’s ability to work and engage recreational activiti® and by December
2011, he was no longer working. (AR 269.)tekfan epidural steroid injection to the
right knee provided no relief (AR 266) aad MRI of Pierro’s lower back showed a
“clinically significant disk herniation” (AR68), Pierro underwemack surgery in
January 2012 (AR 273). Arounikle same time, Pierro reported that, in addition to his

right leg pain, he also had left leg pain.R&71.) By February 2@, six weeks after his



back surgery, Pierro felt like Head regained strength in hidtleeg, and his leg pain was
“feelling] much better.” (AR 277.)

Pierro’s disability application is pringally based on his cbnic pre- and post-
operative knee and back pain. &leo alleges disability due tmht shoulder pain, wrist
pain, and chest pain. Accordito Pierro, as a result ofabe impairments, he is unable
to stand or walk for prolongegeeriods and is required to useane. (AR 31, 163, 168.)
Pierro’s application was denied initiabynd upon reconsideration, and he timely
requested an administrative hearing.e fearing was held on August 6, 2012 by
Administrative Law Judge (“ALJ”) Thomas Mil. (AR 23—-40.) Pierro appeared and
testified, representing himself and opting@gt representation by an attorney. (AR 25—
26.) A vocational expert (“VE”) also testified at the hearing.

On September 17, 2012, tA&J issued a decision finag that Pierro was not
disabled under the Social Seityi Act at any time from his alleged onset date through the
date of the decision. (AR 9-18.) Theregftee Appeals Council denied Pierro’s request
for review, rendering the ALJ’s decisioretfinal decision of the Commissioner. (AR 1-—
3.) Having exhausted his administrative rerasdPierro filed the Goplaint in this case
on January 10, 2013. (Doc. 1.)

ALJ Decision

The Commissioner uses a five-step setjakprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (Ztir. 2004). The first step
requires the ALJ to determine wefner the claimant is presently engaging in “substantial

gainful activity.” 20 C.F.R. 88 404.1520(1#16.920(b). If the claimant is not so



engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&lLJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZDF.R. 88 404.1520§0416.920(d). The
claimant is presumptively disked if his or her impairment meets or equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, which means the nsb the claimant can
still do despite his or her m&al and physical limitationlsased on all the relevant
medical and other evidence in the reco2@.C.F.R. 88 404.1520(e), 404.1545(a)(1),
416.920(e), 416.945(a)(1). The fourth stequires the ALJ to ewider whether the
claimant’s RFC precludes therfmmance of his or her pastlevant work. 20 C.F.R. 88§
404.1520(f), 416.920(f). Finally, at the hifstep, the ALJ determines whether the
claimant can do “any other work.” 20 CG=+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving histaer case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited ¢ shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrueb66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rterot provide additioriavidence of the

claimant’s [RFC]").



Employingthis sequentiaanalysis, ALJ Merrill first determined that Pierro had
not engaged in substantialiigi@l activity since his allegdisability onset date of
June 8, 2011. (AR 11.) At step twtbe ALJ found that Pierro had the severe
impairment of degenerative joint disease¢h# right knee. (AR 12.) Conversely, the
ALJ found that Pierro’s back pain, lefjghpain, and chest pain/syncopal event were
nonsevere, and that Pierroisist pain was not a medicaltjeterminable impairment.
(Id.) At step three, the ALJ found that noofePierro’s impairments, alone or in
combination, met or medically equaled addsimpairment. (AR 13.) Next, the ALJ
determined that Pierro had the RFC to gt light work, as defined in 20 C.F.R. 8
404.1567(b), except that he could only ocgaally climb, balance, stoop, kneel, and
crouch. [d.) Given this RFC, the ALJ found thRterro was unable to perform his past
relevant work. (AR 16.) But based oetfE’s testimony, the ALJ determined that
Pierro could perform other jobs existingsignificant numbers in the national economy,
including cashier, fast-food worker, and officelper. (AR 17.) Té ALJ concluded that
Pierro had not been undedisability from his alleged disability onset date through the
date of the decision. (AR 17-18.)

Standard of Review

The Social Security Act defines the teftdisability” as the “indility to engage in
any substantial gainful activityy reason of any medicalteterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8

423(d)(1)(A). A persn will be found disabled onlf it is determined that his



“impairments are of such severity that heat only unable to do his previous work],] but
cannot, considering his ageluzation, and work experiencmgage in any other kind of
substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novao determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The uod’s factual review of
the Commissioner’s decision is thus lindited determining wéther “substantial
evidence” exists in the reabto support such deomsi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the
determination is one to be made by the[fffinder.”). “Substantibevidence” is more
than a mere scintilla; iheans such relevant eviderasea reasonable mind might accept
as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statutebi® broadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis
Pierro argues that the ALJ erred iriafenining at step two that his back

impairment was not severe. He further assdwdt the ALJ erred ifailing to analyze the



opinion of treating physician Dr. Stephen Kbluth at step two, and in assigning limited
weight to Dr. Kornbluth’s opinion later ineéhdecision. Finally, Pierro argues that the
ALJ’'s determination that he was not entirehgdible is not supported by substantial
evidence. According tBierro, these errors resultedain improper RFC determination.
The Commissioner disagrees, and assertghibadl J’'s decision applies the correct legal
standard and is supported siybstantial evidence.

l. ALJ's Assessment of the Severitpf Pierro’s Back Impairment

Pierro asserts that the ALJ failed to apible correct legal standard in determining
that his back impairment was “nonseveréXR 12.) The regulations define a “severe”
impairment as one “which significantly limifghe claimant’s] physical or mental ability
to do basic work activities.20 C.F.R. 8 404.1520(dyleadors v. Astrue370 F. App’x
179, 182 (2d Cir. 2010). The Social SetyuAdministration has explained that an
impairment is “not severe” when the dieal evidence establishes only a “slight
abnormality” or a combination of slight mtrmalities which would have no more than a
“minimal effect” on the claimat’s ability to work. SSR85-28, 1985 WL 56856, at *3
(1985).

The ALJ found that Pierro’sack impairment was not severe because his back
pain “did not last for 12 months duratiand does not result more than a minimal
impact on his ability to perform basic worknfetions.” (AR 12.) Substantial evidence
supports this finding. As the ALJ discussa&t)( Pierro’s disc herniation—the apparent
cause of his back pain—was not diagnosed until November 20&Imbnths after the

alleged disability onset date of Jun€811 (AR 267-70). Althagh the herniation could



have existed earlier, the medical evidence refléaat Pierro compiaed of knee pain,
not back pain, prior tblovember 2011. See, e.gAR 230-33.) Moreover, Pierro’s
undated Disability Report whickas filed in support of hidisability application lists
right knee pain and wrist problems, not baeln, as the conditiorisniting his ability to
work. (AR 157.)

Pierro argues that the ALJ should haeasidered Dr. Kornbluth’s opinion that
Pierro “has been affected bys herniated disc and consequences thereafter for a full
year” and “should be considered for lontgrin disability.” (AR 296.) But even
assuming the medical evidenceparts that opinion, the seahent provides no insight
into theseverityof Pierro’s back impairment. Theere statement, even by a treating
medical provider, that an impairment “affectedclaimant and thus he or she “should be
considered for long[-]term dibdity,” is not helpful tothe ALJ’s step-two severity
analysis of whether the impairmersignificantly limit[ed] [the claimant’s] physical or
mental ability to do basic wk activities.” 20 C.F.R. 804.1520(c) (emphasis added).

Pierro also argues that the ALJ should haaognized that his back impairment
may have manifested in the knee pain thatr®ieomplained of in June 2011, given that
Dr. Lighthart “surmised” in November 2011athPierro’s knee painyhich persisted even
after injections, “was origirimng from the lumbar spinal region.” (Doc. 6 at 9 (citing AR
266).) But within week of Pierro’s initial appointmentitlhh Dr. Lighthart in June 2011,
Dr. Lighthart stated that Pierro was feelimguch better” and could “return to work with
[one] week of light duty and then resumdenormal work activitis thereafter.” (AR

235.) Pierro did not return to see Dr. Liigart until approximatelyive months later, in



November 2011. (AR 262.) Thus, whethegrRy's June 2011 jpaderived from the
knee or the back, it does notpaar to have significantly lired Pierro’s ability to work
at that time. Moreover, evehthe ALJ erred in failing to recognize that Pierro’s knee
pain may have been caused by his subsety discovered disc herniation, it was
harmless error because the ALJ considered Pierro’s kneagpaisevere impairment,
and accounted for that impairment in his RFC determination.

Most importantly, the ALJ’s decision thRterro’s back impairment was not
severe is supported by the dieal evidence, which demonates that his back pain
significantly improved after he had backgery in January 2012. For example, on
February 10, 2012, Pierro reped to Physician’s Assista@thrista Fratino that he was
doing “much betterand was “doing well” overall, degp still complaning of some
aches and pains in his back and legs wieet{did] too much or [stood] for extended
periods of time.” (AR 276.00ne week later, Pierro reportealDr. Matthew Zmurko that
he was having a little discomfort in hidtlgroin but was othavise feeling “much
better.” (AR 277.) Dr. Zmurko noted thterro was “ambulating with a normal
reciprocating gait pattern” and hatinost full motor strength.ld.) By April 2012, Dr.
Zmurko recorded that, althougdtherro was having someayn discomfort, his left leg
was “doing better” and he had full motor stréang{AR 278.) In Jae 2012, Pierro told
Dr. Zmurko that he was having “discomforti’ his back, but the Doctor noted normal

objective findings and recommended merely thatBido “some exercises for his back.

(AR 315.) This evidence supports the ALJisdiing that Pierro’s back impairment did



not have more than a minitenpact on his ability to perfon basic work functions, and
thus was “nonsevere.” (AR 12.)

As briefly mentioned above, even assuntimg ALJ erred in finding that Pierro’s
back impairment was not severe, the ewas harmless because at step two, the ALJ
identified another severe impairment, degeneggbin disease of the right knee, and thus
proceeded with the subsequetdps of the sequential evaluation. (AR 12.) In those
subsequent steps, the ALJ specifically cdeied Pierro’s allegations of a back
impairment. $eeAR 15-16.) See Reices-Colon v. Astrido. 12-3013, 2013 WL
1831669, at *1 (2d Cir. May 2013) (unpublished table dsion) (finding alleged step-
two error harmless because ALJ considengolirments during subsequent steps);
Stanton v. Astrye870 F. App’x 231, 23n.1 (2d Cir. 2010) (notg ALJ did not err in
finding disc herniation nonsevere becausel Adentified other severe impairments at
step two so claim proceeded though setjakavaluation and all impairments were
considered in combinationompa v. Comm’r of Soc. Se€3 F. App’x 801, 803 (6th
Cir. 2003).

. ALJ’s Analysis of Dr. Kornbluth’s Opinion

Next, Pierro argues that the ALJ eriadis analysis of the opinion of Dr.
Kornbluth (Doc. 6 at 9-10), who treated ffeebeginning in Deaaber 2011 (AR 441—
45). In May 2012, Dr. Kornbluth stated in a Medical Source Statement of Ability to Do
Work-Related Activities (Physica(*MSS”) that Pierro had gt been released from the
hospital “for [the] suspected uly effect[s] from treating ...[an] injury” and was “not

able to work in_any capacigt this time.” (AR 287.) ThBoctor further stated that he
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would “re[-check] [Pierro]” when he wasady to prepare a “fueval[uation]” and
determine the extent of Pierrdimitations at that time. Id.) Notably, Dr. Kornbluth did
not complete the first five pages of the pxge MSS, intentionallieaving blank each
box describing the severity of Pierrgdhysical limitations. (AR 282-87.)
Approximately two months latein July 2012, D. Kornbluth stated in a letter that,
although Pierro was able to do independetitvities of daily living, he “cannot sit or
stand in one position for any length of tinvéhout increasing his discomfort.” (AR
295.) The Doctor further stated that Pi€itia[d] been affected blgis herniated disc and
consequences thereafter for a full yeand dshould be considered for long[-]term
disability.” (AR 296.)

The opinion of a treatinghysician such as Dr. Kornbluth is afforded “controlling
weight” when it is “well-supported by meddilly acceptable clinical and laboratory
diagnostic techniques and is not incotesis with the other substantial [record]
evidence.” 20 C.F.R. 8 404.2%(c)(2). The deference given to a treating physician’s
opinion may be reduced in consideratiorttfer factors, includinghe length and nature
of the physician’s relationship with theaghant, the extent tehich the medical
evidence supports the physician’s opiniongtiier the physician is a specialist, the
consistency of the opinion with the resttioé medical record, and any other factors
“which tend to . . . contradict the opon.” 20 C.F.R. 804.1527(c)(2)—(6)see Halloran
v. Barnhart 362 F.3d 28, 32 (2d Cir. 2004). Hetlee ALJ afforded “[l]imited weight”
to Dr. Kornbluth’s opinion.(AR 15.) For the foregoingeasons, | find that substantial

evidence supports this finding, and that A€ gave “good reasons” to support ee
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20 C.F.R. 8 404.1527(d)(2)\We will always give goodeasons in our notice of
determination or decision for the weight gi@e your treating source’s opinion.”);
Schaal v. Apfell34 F.3d 496, 39(2d Cir. 1998).

First, as alluded to earlier, Dr. Kibluth’s statement that Pierretfouldbe
consideredor long[-]term disabity” (AR 296 (emphasis added)) is not particularly
helpful to the disability analys because it reflects the Docwbelief that Pierro merely
may bedisabled, not that hie disabled. Moreover, even if Dr. Kornbluth had stated that
Pierrois disabled, the ALJ could not have affordggnificant weight to that opinion
because it is the Commissioner, not any tnggpirovider, who is “responsible for making
the determination or decision about whethiee claimant] meet[s] the statutory
definition of disability,” 20C.F.R. § 404.527(d)(1). See Snell v. Apfel77 F.3d 128,

133 (2d Cir.1999) (even “[a]eating physician’s statement thhé claimant is disabled
cannot itself be determina#t); SSR 96-5p, 1996 WL 3783, at *2 (July 2, 1996)
(“[T]reating source opinions on issues thad reserved to tHeéommissioner are never
entitled to controlling weight aspecial significance.”).

Second, Dr. Kornbluth’s opinion that Piefimannot sit or stand in one position for
any length of time without increasing his distfort” (AR 295) is also not particularly
helpful to the disability analys because the phrase “for dength of time” is vague.
Clearly, Dr. Kornbluth did not mean thaterro could not sit or stand fanyamount of
time at all, as the record e not support such an extretrmitation. Moreover, even
assuming Dr. Kornbluth meant to opine tR&trro could not sit or stand without

discomfort for the period of time requiredgerform “light” or“sedentary” work, a

12



claimant’s “increased discomtt (AR 295) does not, in and of itself, imply a functional
limitation rising to the level of disability within the meaning dhe Social Security Act.
See Markle v. Barnhar219 F. Supp. 2d 367, 372 (W.DW 2002) (“[A] determination
of disability requires more #m mere inability tavork without painor discomfort.”)
(citing Dumas v. Schweiker12 F.2d 1545, 1552 (2drCL983)). Indeed, many people
are able to work, despite being uncomfortabléus, the ALJ was not required to give
substantial weight to Dr. Kornbluth’s gae and unhelpful opinion that Pierro
experiences discomfort when sittingstanding for any length of time.

Pierro argues that the ALJ should havegu “amplification” of this opinion.
(Doc. 12 at 1 n.1see alsdoc. 6 at 10.) There is no indication that Dr. Kornbluth
himself would have been able to providgraater degree of specificity regarding his
opinion. As discussed throughout tRiginion and Order, Dr. Kornbluth’s own
treatment notes do not suppart opinion containing limitabns more severe than the
ALJ’s RFC determination. An ALJ’s duty tievelop the record is not limitless. The
Second Circuit explained: “where there apeobvious gaps . . ., and where the ALJ
already possesses a complete medical histioeyALJ is under no obligation to seek
additional information iradvance of rejecting benefits claim.”"Rosa v. Callahanl68
F.3d 72, 79 n.5 (2d Cir. 1999) (intermplotation marks omitted). Here, the ALJ
properly determined that le®uld render a decision basedtba 544-page record already
before him, despite the arguableguaness in Dr. Kornbluth’s opinion.

Third and finally, the ALJ accurately notétht Dr. Kornbluth himself opined that

short-term, not long-term, dilsgity was appropriate for Pierro(AR 16.) Dr. Kornbluth
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stated in his January 2012 treatment notes that “short[-]term disability seems appropriate
for [Pierro’s] present problem, but not longre” (AR 342.) Siniarly, Dr. Kornbluth
stated in his May 2012 MSS that Pierro was unable to wadrthfs time” (AR 287
(emphasis added).) Additionallthe ALJ correctly found thd2r. Kornbluth’s July 2012
opinion that Pierro “should be considered ltlg[-]term disability”due to his herniated
disc (AR 296) was inconsistent with dmurko’s April 2012 physical examination
findings demonstrating “a normal reciprocatgpgt pattern, a negative straight leg raise
test and 5/5 motor strength(AR 16 (citing AR 278)see als®AR 315 (Dr. Zmurko’s
June 2012 treatment notes, indicating thatrBihad a “fairly normal reciprocating gait
pattern,” full motor strengttand only “mild discomfort” irhis hip).) Dr. Kornbluth’s
July 2012 opinion is also inosistent with his own treatment notes: in December 2011,
Dr. Kornbluth recorded that Pierro was ‘ff@eg] well with minor complaints” (AR 441);
on July 11, 2012, Dr. Kornbluth recorded tRatrro’s back pain was “less severe and
[Pierro] seem][ed] to tolerafé] and be helped . . . e Cymbalta” (AR 392); and on
July 31, 2012, Dr. Kornblutrecorded that, although hechdictated a letter supporting
Pierro’s disability application, Pierro wasot yet at maximum improvement” (AR 390).
Likewise, Dr. Kornbluth stated in his July 20&ginion that he “wagot sure [Pierro] has
made complete recuperation at this time,” and that he was “stilingpwkith [Pierro] to
achieve maximal medical improvement.” (AR 296.)

Accordingly, | find that substantial evides supports the ALJ’s decision to afford

little weight to Dr. Kornbluth’s opinion, anithe ALJ gave good reasons for that decision.
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lll.  ALJ’s Credibility Determination

Finally, Pierro asserts that the ALJ ®dibility determination is not based on
substantial evidence. It is the provincdled Commissioner, not tireviewing court, to
“appraise the credibility of witness, including the claimantAponte v. Sec’y of Health
& Human Servs.728 F.2d 588, 591 (2d Cir. 1984) éntal quotation marks omitted). If
the Commissioner’s findings are supportedshipstantial evidence, the court must
uphold the ALJ’s decisioto discount a claimant’s subjective complaini. (citing
McLaughlin v. Sec’y dflealth, Educ., and Welfayé12 F.2d 70, 704 (2d Cir. 1982)).
“When evaluating the credibility of an indldlual’s statements, the adjudicator must
consider the entire case record and giveiipeeasons for the weight given to the
individual's statements.” SSR 96-7[896 WL 374186, at *4July 2, 1996).

Here, the ALJ determined that Pierrstetements concerning the intensity,
persistence, and limiting effects of his symptdare not credible to the extent they are
inconsistent with the [ALJ'®FC] assessment.” (AR 14The ALJ’s principal reason
for this determination was that Pierrailed to establish eorrelation between his
allegations and the objecéivmedical evidence.”ld.) As discussed above, Pierro’s
mostly normal examination findings support this rationatee( e.gAR 27778, 315,
379-80, 389.) And the ALJ was entitled ttyren this medical evidence to discount

Pierro’s credibility. See20 C.F.R. 8§ 404.1529(c)(1) (“[ijn evaluating the intensity and

persistence of your symptoms, we consider all of the available evidence, including . .

signs and laboratory findings’id. at (c)(2) (“Objective medical evidence . . . is a useful

indicator to assist us in making reasonablectissions about the intsity and persistence
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of your symptoms and the effect those syongs, such as pain, mmaave on your ability
to work.”).

In determining Pierro’s credibility, th&LJ also noted that, although Pierro
testified that he lthnot worked since his allegedsdbility onset date, the record
documents that he was doing part-time tatsion work in Novenber 2011. (AR 15
(citing AR 331).) Although tb work was only part time, vwtas proper for the ALJ to
consider this evidence in det@ning Pierro’s credibility.See20 C.F.R. § 404.1571
(“Even if the work you haveone was not substantial gaihactivity, it may show that
you are able to do more work than you actually did8rger v. Apfel516 F.3d 539, 546
(7th Cir. 2008) (“[T]he fact tat [the claimant] could perforsome work cuts against his
claim that he was totally disabled.”).

Finally, as part of his credibility determimnat, the ALJ considered that Pierro was
able to “maintain an ability to achieve laistivities of daily living.” (AR 14 (citing AR
165-67).) For exampléhe ALJ accurately statdtat Pierro reported that he “prepares
meals and performs household chores inalgigdgacuuming, laundry[,] and making
beds.” (AR 14 (citing AR 165).) The ALJ alsocurately stated that Pierro “shops in
stores and can manage his banking.” (AR 14 (citing AR 166).) Indeed, Pierro stated in
his Function Report that he “can fix justoaib anything” for higneals; does household
chores daily for between ten and thirty masjtand goes food shopping weekly for about
thirty minutes at a time. (R 165-66.) It was proper foré¢hALJ to consider Pierro’s
ability to do these dailgctivities in assessing the credtp of Pierro’s complaints of

pain and discomfortSee Calabrese v. Astru@s8 F. App’x 274, 278 (2d Cir. 2009)
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(citing 20 C.F.R. 8§ 404.1529(c)(3)) (“assessing the credibilif a claimant’s
statements, an ALJ must caae, inter alia, the clainmd’s daily activities”).

| therefore find that substantialidence supports éh1ALJ’s credibility
determination.See Stantqr870 F. App’x at 234 (“We have no reason to second-guess
the credibility finding . . . where the ALJ identified specific record-based reasons for his
ruling.”) (citing SSR 96-7p1996 WL 374186, at *4Schaa) 134 F.3d at 502).

Conclusion

For these reasons, the Court DENIE&rfI's motion (Doc. 6), GRANTS the
Commissioner’s motion (Doc. 9), and AFFIRMS the decision of the Commissioner.

Dated at Burlington, in the District dfermont, this 26th day of September, 2013.

s/ John M. Conroy

Hhn M. Conroy
UnitedStatesMagistrateJudge

17



