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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Fox Northstar,

Plaintiff,

V. CivilAction No. 2:13-CV-12

Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 8, 11)

Plaintiff Fox Northstar brings this aoti pursuant to 42 U.S. § 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) denyitngs application for disability insurance
benefits. Pending before the Court are Nstdr’'s motion to revee the Commissioner’s
decision (Doc. 8), and the Commissioner’s motmaffirm the same (Doc. 11). For the
reasons stated below, the Court DENINorthstar's motion and GRANTS the
Commissioner’s motion to affirm.

Background

Northstar was fifty-five years old dms alleged disability onset date of
December 16, 2009. He has a bachelor'setegr history, and has earned credit towards
obtaining a master’s degree in educatiohR 31, 292.) He was in the United States

Navy for approximately four years, ahds work experience as a line cook, a
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pressman/printer, a railroad worker, and a péfsteoclerk. (AR 32, 34.) He is divorced,
and has two children and two grandchildréAR 292.) He lives with his sister. (AR
46.)

Starting in March 2008, Northstar has madltiple “spells” or blackouts. (AR 33,
207, 293, 296.) His medical providers an@mining consultants have been unable to
determine their cause. (AR 2286.) In September 2008, Nlostar injured his ankle in
a motorcycle accident. (AR 33.) He noredéss continued working at his post-office
job, which required him to ben his feet for six to eightours each day, until October
2009, when he accepted a “bwoii” for health reasons. (AR 33-34, 166, 292.) On a
typical day during the allegetisability period, Northstarooked, shopped, cut wood,
read the paper, did beadwork (whichldéter hoped to sell at Native American
gatherings), wrote op-ed articles for an oalmagazine, and resebed his genealogy on
the computer. (AR 42, 44, 45, 292.) He alstunteered to give library tours twice a
week, and occasionally attendddtive American gatherings on the weekend. (AR 47,
292.) Atthese gatherings, Northstar daniwed[m]aybe 10 minutes tops” and then sat
down to do beadwork(AR 48.) Due to his ankle problepi§orthstar has been unable to
do activities—such as hiking,king, or bowling—wlch would require him to be on his
feet or use his legs for axtended period. (AR 56ge alsAR 56.)

In September 2009, Northstar filed an application for social security disability

insurance benefits, alleging thatarting on September 1, 20pBe has been unable to

! The alleged disability onset date wasriateanged to December 16, 2009. (AR 29.)



work due to memorjoss caused by seizures; open sorekis hands; foot, leg, and hip
pain related to a broken ankle; and difficidtgnding for more thatwo hours at a time.
(AR 152.) Northstar's application was deniadially and upon recasideration, and he
timely requested an administrative hearifigne hearing was condigdl on July 20, 2011
by Administrative Law Judge (“ALJ”) RobeKlingebiel. (AR 24—60.) Northstar
appeared and testified, and was representehlattorney. Northstar’s sister, Serena
Noble, also testified at the hearing.

On July 29, 2011the ALJ issued a decision finding that Northstar was not
disabled under the Social Security Act from his alleged disability onset date of
September 1, 2009 through his date lastiiad of December 32010. (AR 10-16.)
Thereafter, the Appeals Couhdenied Northstar's requegir review, rendering the
ALJ’s decision the final decision of the Commissioner. (AR 1-3.) Having exhausted his
administrative remedies, Northstar filed then@daint in this actioron January 17, 2013.
(Doc. 3.)

AL J Decision

The Commissioner uses a five-step setjaeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (Z&ir. 2004). The first step
requires the ALJ to determine wefner the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.1520(1#116.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&lLJ finds that the claimant

has a severe impairment, the third step meguihe ALJ to make a determination as to



whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZOF.R. 88 404.1520§0416.920(d). The
claimant is presumptively dibked if his or her impairment meets or equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, which means the nsb the claimant can
still do despite his or her m&al and physical limitationlsased on all the relevant
medical and other evidence in the reca?@.C.F.R. 88 404.1520(e), 404.1545(a)(1),
416.920(e), 416.945(a)(1). The fourth steguires the ALJ to awider whether the
claimant’s RFC precludes therfmmance of his or her pastlevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the fifstep, the ALJ determines whether the
claimant can do “any other work.” 20 C=+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving hishar case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited db&m shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additioriavidence of the
claimant’s [RFC]").

Employing this sequential alysis, ALJ Klingebiel firsdetermined that Northstar
had not engaged in substantial gainful agtigince his alleged disability onset date
through the date last insured. (AR 12\ step two, the ALJ found that, although

Northstar had the medically determinable impairments of “status post ankle injury and a



possible seizure disorder,” these impairments were not “seveds)” Without
proceeding through the remaining steps ofsiaguential process, the ALJ concluded that
Northstar had not been under a disabilityiniy the alleged disability period. (AR 16.)

Standard of Review

The Social Security Act defines the tefdmsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. §
423(d)(1)(A). A persn will be found disabled only it is determined that his
“impairments are of such severity that heat only unable to do his previous work[,] but
cannot, considering his agelueation, and work experienamgage in any other kind of
substantial gainful work wbh exists in the natiomh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novao determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003pe42 U.S.C. § 405(g). The ott's factual review of
the Commissioner’s decision is thus lindited determining wéther “substantial
evidence” exists in the rembto support such deowsi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d

Cir. 1990) (“Where there is substantialdance to support either position, the



determination is one to be made by the[ffinder.”). “Substantibevidence” is more
than a mere scintilla; means such relevant eviderasea reasonable mind might accept
as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statutet® broadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis

Northstar argues that substantial evicledoes not support the ALJ’s step-two
finding that he had no sevampairment(s) affecting his abilito work. (Doc. 8 at 8.)
Specifically, Northstar asserts that the Aled in his analysis of the medical opinions
of agency consultants Drs. ¢le2e Abramson and Geoffrey ksely, and in his credibility
determination. The Commissioner disagreesl claims that the ALJ’'s decision is
supported by substantial evidence and complies with the applicable legal standards. For
the reasons stated below,ndiin favor of the Commissioner.

l. The ALJ Properly Assessed the Medical Opinions of the Agency Consultants.

In support of his finding that Northstdid not have a severe impairment, the ALJ
gave “greatest weight” to the opinions oé tstate agency medical consultants, including
Drs. Abramson and Knisely. (AR 16ly a February 2010 report, Dr. Abramson
summarized the relevant medical recordsluding a January 2010 consultation report
prepared by neurologist Dr. Andres Roonaetd concluded th&torthstar had “[n]o
medically determinable impairment.” RA297.) A few months later, after also

considering Dr. Roomet’s report, Dr. Knigapined that Northstar may have a seizure



disorder but the impairment was “not severAR 313.) The ALJ gave great weight to
these opinions because he founem to be “consistent with the record as a whole.” (AR
16.)

Northstar asserts that tid¢.J should not have giveso much weight to the
opinions of Drs. Abramson and Knisely fordweasons: first, these providers did not
consider Northstar’s ankle impairment; anda®, they did not have all the relevant
medical evidence available tcettn when they prepared the&ports. (Doc. 8 at 12-14.)
It does not appear, however, that these pergiteglected to consider Northstar's ankle
impairment. As noted above, both doct@terred to Dr. Roomé&t January 2010 report
wherein Dr. Roomet recordéiat, although Northstar “g&d] that he ha[d] a bad
ankle,” his “station and gait [were] normal.” (AR 288.) Moreover, Dr. Abramson
specifically noted Dr. Roomet’s observatitat Northstar’s gait was “normal,” and
concluded that “[n]o physical [medically deminable impairmenvas] established.”
(AR 297;seeAR 288.)

Furthermore, the ALJ reviewed medieaidence submitted after Drs. Abramson
and Knisely completed their reports, imding December 2010 X-ya of Northstar’'s
ankle, which revealed “unremarkable” resul{&R 15 (citing AR 37).) The ALJ also
noted that a December 2009 MiRevealed no evidence afcute fracture, but showed
potential for a tendon tear.” (AR 15 (citing A21).) Indeed, the MRI report states:
“No significant abnormality.” (AR 314.) These mediced¢cords do not indicate the
severity of Northstar’s ankle impairmeaind do not suggest that the impairment

functionally limited Northstar.



Nor does the additional evidence ditey Northstar—much of which was
submitted after Drs. Abramson and Kniselynpdeted their reports—demonstrate that
Northstar’'s ankle impairment functionaliynited him during the alleged disability
period. For example, Norttes cites a treatment note froraconic Orthopaedics which
states that his ankle “was placed in arncast stirrup braceljut that note is dated
September 10, 2008, over a year befoeealeged disability onset date. (AR 3%@g
Doc. 8 at 13.) Even assuming this treatnmaite is relevant to the alleged disability
period, it states that, althoudjorthstar had mild to moddeaswelling in his ankle, he
had full range of motion and no instabilitgAR 317.) The note does not recommend
surgery or medication, but rather, mersliggests that Northstar start “progressive
weight-bearing on the left lowextremity with the air cast on” and “range of motion
strengthening” to the knee and ankle, reffeam working for two weks, and return for
reevaluation in four weeksld() Although a Novembe2009 treatment note from
Taconic Orthopaedics documeats “[a]ntalgic gait pattern” and limited range of motion
due to ankle pain (AR 319), and 2010 tne@nt notes from the Veteran’s Administration
medical providers record Nortias’'s complaints of chronic feankle pain and use of an
ankle brace (AR 332-38); other treatmenesdtate that Norttes exhibited normal
motor power, station, and gait (AR 341ndavas “significantly” hiped by the ankle
brace (AR 351). Additionally, adiscussed above, testing of Northstar’'s ankle revealed
essentially normal results. RA347.) Where, as heregtie is potentially conflicting
medical evidence, it is for tHact-finder to resolve, and the court may not substitute its

judgment for that of the CommissioneZolling v. Barnhart254 F. App’x 87, 88 (2d



Cir. 2007) (quoting/eino v. Barnhart312 F.3d 578, 586 (2d Cir. 20023ge also
Fiorello v. Heckler 725 F.2d 174, 176 (2d Cir. 198@Jthough courts may not accept
“an unreasoned rejection of all the metlmadence in a claimant’s favor,” the
Commissioner need not “reconcile explicidyery conflictingshred of medical
testimony”). In any event, as stated aboane of these medical records shed light on
the severity of Northstar's ankle impaient. Moreover, as pointed out by the
Commissioner (Doc. 11-1 at 5), the recomhtains no medical opinion stating that
Northstar’s ankle impairment significantly litad Northstar’s abilityto do basic work
activities.

Accordingly, | find that substantial evadce supports the Als finding that the
opinions of Drs. Abramson and Knisely amnsistent with the record, and Northstar’s
claim that the ALJ stuld not have afforded greaeight to these opinions fails.

[I.  TheALJDid Not Err in His Credibility Deter mination.

Next, Northstar questions the ALJ’s deténation that, although Northstar’'s
medically determinable impairments couldsenably have been expected to cause the
alleged symptoms, his statements concerthiegntensity, persistence, and limiting
effects of those symptoms are “not crediioléhe extent they arinconsistent with
finding that [Northstar] had no severe impagnt or combination of impairments.” (AR
15.) Itis the province dhe Commissioner, not the reviewing court, to “appraise the
credibility of withesses, including the claiman®ponte v. Sec’y of Health & Human
Servs, 728 F.2d 588, 591 (2d Cir. 1984)hus, if the Commissioner’s findings are

supported by substantial eviden the court must uphold the ALJ’s decision to discount a



claimant’s subjective complaintsd. (citing McLaughlin v. Sec’y of Health, Educ., and
Welfare 612 F.2d 701704 (2d Cir. 1982)). “When ewating the credibility of an
individual’s statements, thedjudicator must considerdlentire case record and give
specific reasons for the weight given to thaividual's statements.” SSR 96-7p, 1996
WL 374186, at *4 (July 2, 1996).

Here, the ALJ gave two specificagons in support of his credibility
determination. First, the Alstated that Northstar's compits were unsupported by the
objective medical evidence. As discussed above, substantial evidence supports this
statement, as the objective dieal evidence does not demtmase that Northstar’s ankle
impairment was severe. The ALJ’s relia on this evidence was proper, as the
regulations provide that, in determiniting intensity and persistence of a claimant’s
symptoms, the ALJ must consider “all oéthvailable evidence,” including “signs and
laboratory findings, and statemeifitsm . . . your treating or mbreating source . . . about
how your symptoms affect you20 C.F.R. § 404.1529(c)(1).

Second, the ALJ properly consideredrtiistar’'s extensive daily activities in
determining whether his statements conoey the intensity, persistence, and limiting
effects of his symptoms were credible.e8jically, throughout the decision, the ALJ
accurately noted that Northstaactivities included swimmingsutting wood to heat his
cabin, volunteering to give library toursgoking, driving, running errands, doing
beadwork, occasionally attemdi and dancing at Native Amean gatherings, writing a
column in an onlinenagazine, working on the computand managing his finances.

(AR 14-15, 25, 42-50, 292.) It was propeartfee ALJ to considelorthstar’s ability to

10



engage in these activitiesassessing the credibility of iemplaints of ankle painSee
Calabrese v. Astrye&58 F. App’'x 274, 278 (2d €i2009) (citing 20 C.F.R. 8
404.1529(c)(3)) (“in assessingetleredibility of a claimant'statements, an ALJ must
consider . . . the claimant’s daily activities'lt.was also proper fahe ALJ to consider
that Northstar continued twork for approximately oneear after his September 2008
ankle injury, even thoughis job required him tbe on his feet for gito eight hours each
day. (AR 14, 34, 166, 211.)

Northstar faults the ALJ for statingah“[Northstar] has alleged that his
impairments prevent him from sustaining warkany capacity (AR 15 (emphasis
added)seeDoc. 8 at 10.) The argument faildlthough it would have been more
accurate for the ALJ to haveastd that Northstar has ajked his impairments limit his
ability to work such that he is eligible for disabillignefits, the statement did not affect
the ALJ’s decision in any meaningful way.

| therefore find that the ALJ did not errdetermining that Northstar was not
entirely credible.See Stanton v. Astru@70 F. App’x 231, 2342d Cir. 2010) (“We have
no reason to second-guess ¢hedibility finding . . . whee the ALJ identified specific
record-based reasons for his ruling.”).

Conclusion
For these reasons, the Court DENIEStNstar's motion (Doc. 8), GRANTS the

Commissioner’s motion (Doc. 11), and AIRMIS the decision of the Commissioner.
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Dated at Burlington, in the District dermont, this 17th day of October, 2013.

s/ John M. Conroy
Hhn M. Conroy
UnitedStatedMagistrateJudge
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