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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT
Nathan Prue,
Plaintiff,
V. Civil Action No. 2:13-cv-13
Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 10, 15)

Plaintiff Nathan Prue brings this actiparsuant to 42 U.S.C. § 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) denyiings application for disability insurance
benefits. Pending before the Court aree™ motion to reverse the Commissioner’s
decision (Doc. 10), and the Commissioner’s motion to affirm the same (Doc. 15). For the
reasons stated below, the Court DENIPrue’s motion, and GRANTS the
Commissioner’s motion.

Background

Prue was 40 years old on laikeged disability onset daté August 30, 2007. He
attended school through the seventh gradd,thereafter obtained his GED. He has
work experience in carpentry, landscapingstruction, and factory work. (AR 43-44,
211.) He has four children, and is divoréeam his wife of more than twelve years.

(AR 368.)
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Prue’s parents abused alcohol and offudastances, and negted Prue and his
siblings when they were chilen. (AR 402.) His fatherfiethe home when Prue was an
infant, leaving his mother to raise him. (ABB8.) Prue reports that he was physically
and sexually abused by his various stepfatiséarting at the age of five. (AR 52, 333,
368-69, 402.) He began smokimgrijuana (with his mother) at age nine, and drinking
alcohol at age sixteen. (AR 333.) When ha wethe seventh grade, his mother dropped
him off at an adolescent therapeutic cefaeisubstance abuse rehabilitation, where he
lived for over four years(AR 40, 368.) In January 200Brue was arrested on charges
of domestic assault, and ceasiently served approximatedix months in prison. (AR
59, 368.) While he was imprisoned, Prueife sought divorce and custody of their
children. (AR 59, 336, 343—-44.) Pruestaso been arresteaultiple times for
possession of marijuana, and at least oncstéaling alcohol from a store. (AR 403.)
According to Prue, he has been incarcerdmdabout seven years of [his] life.” (AR
59.)

Prue testified at the July 2011 admirasitve hearing that h&as “homeless” and
staying in his mother’s garage which had no kitchen orbath facilities. (AR 41.) He
stated that he did not have a driver’s licebseause he failed to attend a court date or
pay a fine related to an automobile acoidgAR 41-42.) He stated that he smokes
approximately one pack of ciggtes each day, drinks approximately four beers each day

(but not every day), and smokesrijuana once or twice a wetlAR 42-43.)

! Although Prue testified at the July 2011adstisitive hearing that he drinks four beers a day
and smokes marijuana one or twice a week (AR 42+43)ne 2010, Dr. Williams recorded that Prue
“smoke[s] two joints per day” and “drinks two beers a day” (AR 402).



On September 28, 2009, Prue protectividyd applications for social security
income and disability insuranbenefits. Therein, he alleg¢hat, since Agust 30, 2007,
the following illnesses, injuries, or catidns have limitechis ability to work:
posttraumatic stress disordeP{'SD”), adjustment disorder, depression, anxiety, and
attention deficit hyperactivity disorder (“ADHD®.(AR 187.) He claims that he has a
difficult time adjusting to change, has anyiaround crowds angeople he does not
know, and has trouble concering and remembering thingsld() He further claims
that he cries a lot and “think[s] about the past and get[s] angry and emotidd3l.” (
Prue later updated his disabilaypplication to include allegations that he is unable to use
his left arm due to an injury and subsequemgery. (AR 252.) The record also reveals
that Prue has complained of respiratory pgots, and injuries to his wrist, heel, and
ankle. Gee, e.gAR 48-51.)

Prue’s application was denied initiaiynd upon reconsideration, and he timely
requested an administrative hearing. Tkaring was conductexnh July 6, 2011 by
Administrative Law Judge (“ALJ”) Paul Man. (AR 35-75.) Prue appeared and
testified, and was represented by an attormeyocational expert (“VE”) also testified at

the hearing. On July 29011, the ALJ issued a deasifinding that Prue was not

2 Prue’s testimony at the administrative hearing suggests that he also believed reasons other than
his impairments caused him to be unable to workuitiog a lack of jobs, his criminal record, and the
fact that he had no vehicle. (AR 58.) Prue stated: “I can only work so much and there’s no work up
there. And | don’'t have a vehicle ” (Id.) Alsddicative of Prue’s belief that reasons other than his
impairments caused his disability, Prue’s treating lpshagist, Judy Young, M.A. recorded in her March
2009 Intake Assessment that Prue was applying for disability “dus wthation of being homeless and
jobless following [his divorce and incarceration fottbang his wife].” (AR 369.) Approximately two
years later, in 2011, Young stated in a progress note: “[Prue] noted that disability wants to know why he
changed in his ability to functifon] [and] [h]e notetdtfollowing] changes: lost license, lost job, got a
criminal record, hurt ankle, [and] hurt arm.” (AR 544.)



disabled under the Social Security Act ay #ime from his alleged onset date through the
date of the decision. (AR 17-29.) Theresfthe Appeals Council denied Prue’s request
for review, rendering the ALJ’s decisioretfinal decision of the Commissioner. (AR 1—
3.) Having exhausted his administrative rerasdPrue filed the Complaint in this action
on January 17, 2013. (Doc. 1.)

ALJ Decision

The Commissioner uses a five-step setjaeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (2d Cir. 2004). The first step
requires the ALJ to determine wfner the claimant is presently engaging in “substantial
gainful activity.” 20 C.F.R. 88 404.1520(1#116.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&LJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZF.R. 88 404.1520§0416.920(d). The
claimant is presumptively disked if his or her impairment meets or equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, which means the nsb the claimant can
still do despite his or her m&al and physical limitationsased on all the relevant
medical and other evidence in the reco2@.C.F.R. 88 404.1520(e), 404.1545(a)(1),

416.920(e), 416.945(a)(1). The fourth steguires the ALJ to awsider whether the



claimant’'s RFC precludes therpirmance of his or her pastlevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the hifstep, the ALJ determines whether the
claimant can do “any other work.” 20 CG=.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving hishar case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited ¢bem shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additioria@vidence of the
claimant’s [RFC]").

Employing this sequential alysis, ALJ Martin first determined that Prue had not
engaged in substantial gainful activityhis alleged disability onset date of
August 30, 2007. (AR 19.At step two, the ALJ found that Prue had the following
severe impairments: PTSD, depressiobHD, remote ankle fracture, left wrist
ganglion, and status post left hand opesfuction internal fixation surgeryld()
Conversely, the ALJ fountthat Prue’s respiratory prolohes, including his asthma, were
non-severe. (AR 20.) At step three, theJAbund that none of Prue’s impairments,
alone or in combination, met or medicadigualed a listed impairment. (AR 20-22.)

Next, the ALJ determined that Pruaditae RFC to perform medium work, as
defined in 20 C.F.R. 8§ 40567(c), except as follows:

[Prue] is limited with regard to sinon-dominant left upper extremity to

occasionally lifting 10 Ibs. independ&nbut otherwise generally can lift

up to 50 Ibs. occasionallwhen used ircombination with his right upper

extremity. [He] has no particular steictions in relation to sitting or
standing, but is limited to walking f@ hours at one time. He can stand or



walk for a total of 6hours in an 8-hour wkday. [He] can only
occasionally climb ladders, ropes|,] scaffolds. He can only perform the
manipulative task of handling on a fregudéut not constant basis with his
non-dominant left hand. [Prue] canlpmperform work that is simple and
routine in nature, requirg only simple work-riated decisions and the
ability to adapt taroutine workplace changeqHe] requires work that is
largely isolated from the public, wittnly passing and casual, or superficial
interactions with co[Jworkers and supisors. Work interactions with
co[Jworkers and supervisors must wride on an occasional and routine
basis. He cannot work iany sort of team environment, or work with
co[Jworkers and supervisors on a regubnd sustained basis. [He] can
work in the same area as others, butldaeed to workargely on his own

in the performance of tasks. He wduileed a job where he could perform
work on his own, rarely checking iwith his supervisor, maybe two or
three times per day and receivirgnly limited instruction from his
supervisor. He has thability to work around dter people, but just not
with them. [He] can matain focus for 30 minutes at a time but requires a
break for between three to five minuiasorder to refocus himself and get
back on task.

(AR 22-23.) Given this RFC, the ALJ foutttht Prue was unable to perform his past
relevant work as a carpenter, a landsdapeman, a gutter hanger, a machine operator,
and a factory worker. (AR 27.) Basedtestimony from the VE, however, the ALJ
determined that Prue could perform othdrg@xisting in significant numbers in the
national economy, including landscape spetiandustrial cleaner, and automobile
detailer. (AR 28-29.) The AlLconcluded that Prue had a&en under a disability from
the alleged onset date of August 30, 200@ugh the date of the decision. (AR 29.)

Standard of Review

The Social Security Act defines the tefdmsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be

expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. §



423(d)(1)(A). A persn will be found disabled onlf it is determined that his
“impairments are of such severity that heat only unable to do his previous work[,] but
cannot, considering his agelueation, and work experienangage in any other kind of
substantial gainful work wbh exists in the natioha@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novato determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The uod’s factual review of
the Commissioner’s decision is thus lindit®® determining wther “substantial
evidence” exists in the rembto support such decmi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the
determination is one to be made by the[ffinder.”). “Substantibevidence” is more
than a mere scintillat means such relemaevidence as a reasonable mind might accept
as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statute® broadly construed and liberally applied.”

Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).



Analysis

l. The ALJ Did Not Err in His Analysis of the Opinions of Treating Mental
Health Providers Young and Dr. McNamara

Prue contends the ALJ edrén assigning “little weight” (AR 27) to the opinions of
Prue’s treating psychologisiudy Young, M.A., and tréiag psychiatrist, Michael
McNamara, D.O. The Commissioner disagresserting that the Al correctly analyzed

these opinions and provided go@@sons in support of his allocation of weight thereto.

Prue began treating with Young in ©ber 2009. (AR 366—69.) In her Intake
Evaluation, Young recorded that Prue camsee her “on his own to get emotional
support as he goes through his divorce][,] alb ageto learn to more effectively interact
with people and to not breaown in tears so often.” (AR 369.) Young wrote that Prue
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told her he was applying for social secubnefits because he was “mentally broken’
since going to prison” (AR 368), and he neededport “during this difficult time” (AR
367). Upon examination, Young observedtffalthough Prue was tense and tearful at
times, he was fully oriented, iméained good eye contact, described logical and coherent
thoughts, and exhibited normal insight andgment. (AR 369.)Young diagnosed Prue
with adjustment disoet with mixed anxiety and depressed modd.) (Thereafter, Prue
met with Young on several occasionse¢, e.gAR 373-79, 505-1543-51.) In

January 2011, Young completedassessment of Prue’s mental RFC, opining that Prue
had marked difficulties in social functionimgd maintaining conceiaiion, persistence,

or pace; was unable to undarrsd, remember, and carry aute-to-three-step tasks; and

could not maintain concentration and attentior two-hour periods. (AR 442, 444.)



Young stated that Prue’s impairments significantly interfered wglability to follow
workplace rules, deal with nmal stress in the workplacfunction independently, and
interact appropriately with coworkers asubpervisors. (AR 444-45.) Young concluded
that Prue’s impairments would cause hinbé&absent from work “[flour or more times

per month.” (AR 446.)

In October 2010, approximately one yafter beginning treatment with Young
and three years after the alleged disabditget date, Prue began treating with Dr.
McNamara. (AR 520-23.) In his Initialsessment, Dr. McNamara recorded that
Prue’s chief complaint was: “| feel lik€od has turned the world against me.” (AR
520.) Dr. McNamara stated that Prue badome “extremely anxious and irritable along
with [experiencing] some depression,” ahdt these symptoms were “aggravated by
recent difficulties in his socidife,” including his divorceand his ex-wife preventing him
from visiting his children. 1fl.) Upon examination, D McNamara observed that,
although Prue was fidgety, hyperactive, amarkedly irritable and angry,” he was fully
oriented, cognitively intact, able to engagaiformal conversatiomnd had good insight
and judgment. (AR 522.) Dr. McNamaragnosed Prue with ADHD, depression, and
possible PTSD, and prescribed various medicationsdieas these conditionsld ()

Prue continued to treat with Dr. McNamaharing the alleged disability period. In
February 2011, Dr. McNamara completed asessment of Prue’s mental RFC, opining
that Prue had extreme difficulties in social functioning enaintaining concentration,
persistence, or pace; was unable to undedstemember, and carry out one-to-three-step

tasks; and could not maintain concentraton attention for two-hour periods. (AR



515-16.) Dr. McNamara stated that Prue’s impairments significiauésfered with his
ability to follow workplace ries, deal with normakorkplace stress, function
independently, and interact appropriately vatdworkers and supervisors. (AR 516-17.)
Dr. McNamara concluded that Prue’s impagnts would cause him to be absent from

work “[a]bout three times per month.” (AR 518.)

The ALJ gave “little weight” to Young’and Dr. McNamara’s opinions. (AR 27.)
Prue argues that this determination was édwecause the ALJ ingectly stated that
Young “is not considered an acceptable medical souidg; énd gave no good reasons
for the weight assigned to Young’'s and BPlcNamara’s opinions. Although Prue is
correct that the ALJ erred in stating tiaiung was not an accegle medical sourcege
Martell v. Comm’r of Soc. SecCivil Action No. 2:12-CV-52, 2013 WL 1429459, at *4
(D. Vt. Mar. 22, 2013) (in Vermont, ma&ss in psychology qualify as “acceptable
medical sources” under the regulations),eher was harmless because the ALJ gave
other good reasongygported by substantial evidender the weight assigned to
Young’s (and Dr. McNamara'’s) opinions§ee20 C.F.R. 8 404.1527(c)(2) (“We will

always give good reasons . . . for the weightgive your treatingource’s opinion.”).

The ALJ stated that thepinions of Young and Dr. McNamara were “somewhat
inconsistent with treatment notes in relatiorjRoue’s] care, whiclshow a good response
to Adderall and a generally stalsituation with [fPue’s] limited treatment.” (AR 27.) It
was proper for the ALJ to consider whetlY®ung’'s and Dr. McNaara’s opinions were
consistent with their own treatment notes arertiedical record as a whole. 20 C.F.R. §

404.1527(c)(4) (“the more consistent an opin®with the recorés a whole, the more

10



weight we will give to that opinion”). Moreover, substantial evidence, including the
opinions of the consulting phiggans (discussed below), supports the ALJ's conclusion

that these opinions are generallgonsistent with the record.

First, as the ALJ observelrue’s pursuit of treatment for his mental impairments
has been “limited.” (AR 27.) Although laleges disability duto mental health
problems beginning in August 2007, the recdoés not reflect that he sought or obtained
mental health treatment prior to January208hen he was incagcated for domestic
assault and worried about his wife diviogc him and preventing him from seeing their
kids. (AR 354.) It appears that Prud diot begin regular treatment for his mental
impairments until he started seeing Youndpile 2009, over two y&s after his alleged
disability onset date. (AR 36) Even then, he failed aitend therapy sessions with
Young on a regular basisS€e, e.g AR 374, 376.) In hetanuary 2011 assessment,
Young described the frequenaof/her contact with Prue dsporadic,” explaining that
she saw Prue “face to face” on only four atoas but had “multiple phone contacts”
with him. (AR 441.) In fact, Young'sffice notes reveal only five brief “phone
contacts” with Prue, most addressing merely scheduling issBeeAR 373-74, 376,
507-08.) Young herself refed to the level of her office’s contact with Prue as
“minimal,” stating: “[Prue] ha made progress on his own. He continues to advocate for
himself. With the minimal contact w[ith] thiEfice his prognosisemains uncertain.”

(AR 443.)

Second, as the ALJ alsos#yved (AR 27), once Prieegan treating with Dr.

McNamara—over three years into the géd disability period—his mental health

11



improved, due at least in part to the Do®@rescription of psywatric medications (AR
520-29, 535). A review of Dr. McNamardreatment notes reats his consistent
reporting that prescribed medications, inchgdAdderall and CeleXA, were effective in
treating Prue’s moodiness, irritabiljtilyperactivity, and depressionSgeAR 524

(“looks noticeably improved . . . [and] lesstable, less fidgety and less hyperactive”),
525 (“looks improved,” “appears less fidgeligss irritable and less hyperactive” after
increase in Adderall), 526 (“looks improved.[,} less anxious and less dysphoric . . .[,]
less fidgety and less irritable”), 527 (“seem®pioved . . .[,] affect and mood [are] less

LR AN 1]

irritable and less depressed,” “seems leserggiive and less fidgety since he has been
maintained on Adderall”), 528 (“noticealiypproved” due to Adderall), 529 (with
Adderall, “seems less hypeta® and can better focus and concentrate”; with CeleXA,
“seems less irritable, less depressed”), 535,) Dr. McNamaratated that Young
agreed that Prue’s condition was “improvedith him being “less hyperactive [and] less
irritable.” (AR 532.) And Prue’s primgrcare provider, Dr. Denise Niemira, also
acknowledged Prue’s improvement whiledting with Dr. McNamara, stating: “Dr.
McNamara put[] him on antidepressant [metdad [and] he does not feel depressed—
just angry and stressed.” (AR 54Bhother sign of Prue’s improvement: Dr.
McNamara initially saw Prue every tweeeks, but extended the time between
appointments to four weeks starting in January 20%&e,(e.gAR 524-29.) Although
the mere improvement in Prue’s mentahdition does not suggest that he no longer

suffered from any mental impairment,@ren that his mental impairments only

minimally affected his ability to functiorthe treatment notes @fr. McNamara, Young,

12



and Dr. Niemira do not align with thenyesevere limitations contained in Dr.

McNamara’'s and Young's opinions.

The ALJ also properly noted that Ploeked for work angberformed odd jobs
during the alleged disability period. (AR 245gveral treatment notes indicate that Prue
was able to do limited work during the gjé=l disability period. For example, Young
stated in a November 2009 progressertbat Prue “said he wants to wankd isbut for
friends who don’t have mogdo pay him.” (AR 377 (@phasis added).) At the
administrative hearing, Prue testified taadund the end of 2009 and beginning of 2010,
he did carpentry work for his girlfriendAR 46.) Young wrote in an April 2010
progress note that Prue was “spendingethmlping his uncle . . . do[] work on his
house.” (AR 507.) In a November 8, 20d@gress note, Dr. McNamara wrote that Prue
“reports he has gone to work for a constion project up at Jay Peak” (AR 524), and
then in a Novembe22, 2010 note, that Prue “hlasen working at a construction
company now for a few weeks and is tolergtihis” (AR 525). AJanuary 2011 progress
note from Dr. McNamara states that Pruasibeen making hats and apparently Voc
Rehab has been encouraging him to sell tfard] [h]e has been selling some locally
with some success.” (AR 527Yjoung also stated in a Jamp2011 treatment note that
Prue reported he “is making hatsbring in income.” (AR 511see als®AR 54)

Although certainly not proof diis ability to work full time, ad not rising to the level of
substantial gainful activity, it was proper thie ALJ to consider #se work activities in
deciding what weight to assign tize treating physician opinion§ee20 C.F.R. §

404.1571 (“Even if the worlgou have done was not subdial gainful activity, it may

13



show that you are abte do more work thagou actually did.”)Berger v. Astrug516
F.3d 539, 546 (7th Ci2008) (“[T]he fact that [the eimant] could perform some work

cuts against his claim that he was totally disabled.”).

Another reason the ALJ provided in deferd his assignment of “little weight” to
the opinions of Young and DklcNamara was that Prue “has been resistant to taking
medication.” (AR 27.) The ALJ reasonedfallows: “One would assume that someone
suffering from a totally disabling level of mahthealth impairment would avail himself
of all treatment opportunities in order to rgéte the severity [ofheir symptoms.” I¢l.)
The ALJ did not err in considering whettérue sought treatment and complied with
treatment recommendations in an effort to maitégthe effects of his mental impairments.
The regulations state: “If you do not foNdhe prescribed treaent without a good
reason, we will not find you disabled20 C.F.R. § 404.1530)(b And the Social
Security Administration has termined that a claimantgatements “may be less
credible if the level or frequepof treatment is inconsistenith the level of complaints,
or if the medical reports or records show titet individual is notollowing the treatment
as prescribed and there are no good reasons for this faib®R’96-7p, 1996 WL
374186, at *7 (July 2, 19963ee also Holley v. Massana#53 F.3d 1088, 1092 (8th Cir.
2001);Mezzacappa v. Astru@49 F. Supp. 2d 19209 n.14 (S.D.N.Y. 2010).

Substantial evidence supports the ALJ&lfng that Prue was resistant to taking
medication. For example, in May 2009nantal health counselor who had met with
Prue while he was in prison recorded thatePistopped [taking] Paxil and is not taking

any [mental health] meds.” (AR 338.) his October 2010 assessment, Dr. McNamara

14



stated that Dr. Niemira had atipted to put Prue on Paxiut he “refused to take it”

(AR 521), and that “[Prue] seems resistant fa&ing meds currently for depression” (AR
523). Prue himself stated at the admnaiste hearing that he “was always against
[taking] medication.” (AR 56.) Importantiyhowever, Prue has failed to give a reason
why he opposed taking medication, and the nétcdoes not reveal one. Prue correctly
asserts that individuals with mentalpairments may reasongldecline to take
prescribed medications due to their negatide sffects, or they may be incapable of
consistently taking their prescribed medicatiassa result of their mental impairments.
See, e.gMartinez v. Astrug630 F.3d 693, 697 (7th Cir. 201L1But there is no evidence

to support either of these raiales in this case.

For these reasons, the Court finds teihough the ALJ erred in finding that
Young was not an acceptable medical soureggave other goodasons to support his
assessment of Young’s and Dr. McNamaoggiions, and these reasons are supported
by substantial evidence. Therefore, the Aldmbt err in affordindittle weight to these

treating provider opinions.

II.  The ALJ Did Not Err in His Analysis of the Opinions of Agency Consultants
Drs. Atkins and Hurley

Nor did the ALJ err in affording “sigficant weight” to the opinions of non-
examining agency consultaridss. Ellen Atkins and Edwardurley. (AR 27.) After
reviewing the record, Drs. Atkins and Hurlegch individually opinethat Prue was able
to retain the understanding and memory for one-to-three-step instructions; sustain

concentration, persistenaad pace for two-hour peds with possible “episodic

15



exacerbations” in symptoms which would temporarily undermine his cognitive
functioning; have limited contact with the gealeoublic, performing b& in “low[-]stress
work settings” requiring only limed social interaction; collaborate with supervisors;
maintain routine social interactions with coworkers] aet goals, travel, recognize
hazards, and adapt to changes. (AR 38448%,-08.) The ALJféorded “significant
weight” to these opinions on the grourbat: (1) Drs. Atkins and Hurley are
“experienced in the evaluation of disabildkaims”; and (2) their opinions are more
consistent with [Prue’s] lack of con®sat treatment for his impairments and the

relatively benign mental health symptoms exiihin the treatment reois.” (AR 27.)

Contrary to Prue’s assertion, it was profugrthe ALJ to considr as a factor in
evaluating these opinions that Drs. Atkared Hurley are experienced in evaluating
disability claims. In fact, the regulationspeessly require ALJs to consider this factor,
stating: “State agency . . . psychologicahsultants . . . are highly qualified . . .
psychologists . . . who are alegperts in Social Security disability evaluation.
Therefore, [ALJs] must consider findingad other opinions of State agency . . .
psychological consultants . . . as opinion ewick, except for thaétimate determination
about whether you are disabled.” 20 ® 8 404.1527(e)(2)(i) (citation omittecee
SSR 96-6p, 1996 WL 374180, at *3 (Julyl®96). Moreover, in general, ALJs should
give more weight to the opinions of specialists in the relevant medical area, which in this
case is psychology, Dr. Atkins’s aba. Hurley’'s area of specialtySee20 C.F.R. 8§

404.1527(c)(5) (“We generally give moreiglat to the opiniorof a specialist about

16



medical issues related to his or her area etigty than to the opian of a source who is

not a specialist.”).

Prue argues that the opinions of DA&skins and Hurley have limited value
because they use mostly the sdivalerplate” language. (Doc. 10 at 15.) But in fact, as
the Commissioner points out, the narrative portion of these opinions is detailed and
tailored specifically to Pruaot “boilerplate.” (AR 384-85, 407.) In contrast, the
opinions of treating providers Dr. McNamarad Young are check-the-box and short-
answer reports that contain no suchratve. (AR 441-47513-19.) Although Dr.
Hurley, who made his opinions approximatsiy months after Dr. Atkins made hers,
adopted Dr. Atkins’s narrativeummary verbatim, Prue fails explain why this was
improper and how the result waldhave been different had MHurley written a separate
summary. Moreover, DHurley expressly stated that tfjgecon[sideration] evidence is
consistent with [the summary]” (AR 47ndicating that he considered evidence

submitted after Dr. Atkins made her opinions.

Although, as Prue points out, in many cases it is proper for the ALJ to give
reduced weight to the opinions of non-exaimgnagency consultants like Drs. Atkins and
Hurley here, in favor of thepinions of the examining mexdil providers; the regulations
clearly permit the opinions of non-examiniagency consultants to override those of
examining sources, when therter are more consistenttivthe recordevidence than
the latter. See Diaz v. Shalal®9 F.3d 307, 313 B.(2d Cir. 1995) (citingchisler v.
Sullivan 3 F.3d 567-68 (2d Cir. 93)) (“[T]he regulations . . . permit the opinions of

nonexamining sources to override treatingrses’ opinions providethey are supported
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by evidence in theecord.”); SSR 96-6p, 1996 WL 3¥40, at *3 (“In appropriate
circumstances, opinions from State agencyconsultants . . . may be entitled to greater
weight than the opinions of treating ora@xining sources.”). Here, the opinions of
consultants Drs. Atkins and Hurley am@nsistent with the record, which documents
Prue’s lack of consistent treatment andtreddy benign symptomsecorded in treatment
notes, as discussed above. These opini@alao consistent with the opinions of

examining consultant Dr. Thdore Williams. (AR 401-04.)

In May 2010, Dr. Williams reorded that, although Pr@emplained of depression
and anxiety, and he “presented in a manvi@ch suggested moderate depression,” he
was “friendly, cooperative[,] and motivatedpat forth his best effort on the various
tasks and questions presented to him.” @R.) Dr. Williams observed that Prue was
oriented to time, place, person, and situathis affect was “comstent with his mood
and/or the topic of conversation”; and hed‘dot appear confused or present with
comprehension deficits.”ld.) Although Dr. Williams recaled that Prue distracted
easily, he found that Prue had difficulty following diredions, intact memory abilities,
average cognitive abilities, and ahility to attend and concenteafor “at least an hour.”
(AR 404.) Dr. Williams diagnosed Prue witiajor depressive disorder “which may be
exacerbated by the demisehid physical condition.” I(l.) Although Prue has
apparently abandoned his ctabased on his physical impairments, Dr. Williams focused
largely on Prue’s physical functional limii@ns—including his difficulty bending,
lifting, standing, sitting, and walking—raghthan on his mental limitationsld( In any

event, Dr. Williams did not fin€@rue to be severely limitad his ability to function,
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stating merely that the combination of Psyghysical impairmets and his depression

would likely result in “some restricin of [Prue’s] daily activities.” 1¢.)
lll.  The ALJ's RFC Determination Is Supported by Substantial Evidence.

Next, Prue claims the ALJ erred in R&C determination. Specifically, Prue
asserts that the ALJ @aunted for his limitations in bitrary ways, and that the RFC

determination is not supped by the medical record3.he Court disagrees.

In determining Prue’s RFC, the ALJkamowledged that Prue was functionally
limited by his mental impairments. The ALat&d: “[Prue’s] mental health problems are
significant, marked by diffidties with managing anger anéaling with other people
generally.” (AR 25.) But the ALJ noted tHatue’s use of Adderall helped to limit his
ADHD symptoms, and that Prue’s depressand PTSD did not preclude him from
working. (d.) The ALJ explained that, as a résaf his PTSD, ADHD, and depression,
Prue was limited to “the performance of workttis simple and routine in nature and that
is largely isolated from the public, withnly passing and casual, or superficial
interactions with co[Jworkers and supervisorsld.X The ALJ further stated that Prue
was unable to work in “any sort of teamveonment, or work with co[Jworkers and
supervisors on a regular and sustained basid.} This assessment is supported by the
opinions of conslting physicians Drs. Atkins, Hurleyand Williams, discussed above, as
well as by the record as a whol8ee20 C.F.R. § 404.1545(a)(1) (“We will assess your

[RFC] based on all the relevantié@ence in your case record.”).

With respect to Prue’s dity to concentrate, the ALfound that Prue could

maintain concentration for 30 mites at a time before needing to take a break for three-
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to-five minutes to refocus. (AR 23.) Prdaims this limitation “far exceed[s]” that
contained in the agency physician opiniofBoc. 10 at 15.) In fact, however, the ALJ's
RFC finding regarding Prue’s ity to concentrate is consistewith the opinions of the
agency consultants. Drs. Atkins andrldy both opined that Prue could sustain
concentration, persistenamd pace for two-hour perisdbut may experience “episodic
exacerbations” in his symptoms which wie temporarily undermine his cognitive
functioning. (AR 385, 408.)t is reasonable to assume that the ALJ was accounting for
these episodic exacerbations winendetermined that Pruewdd maintain focus for only

30 minutes at a time and then required a short break.

Finally, Prue contends that the ALJed in finding that he had only mild
restriction in his activities of daily living(AR 20-21.) As discussed above, however,
the ALJ properly relied on thegency consultant opinions in making this finding. (AR
21 (citing AR 396, 419).) The ALJ also citeddther substantial @ence demonstrating
that Prue could prepare meals (when not stressed), shop for food and personal needs, pay

bills, handle a savings account and a checkfabikve a car, and clean his house. (AR

% Prue argues that the ALJ erred in stating Erae was able to pay bills and handle a bank
account because Prue told Dr. Williams that he wasafiable” of managing his financial affairs. (AR
404;see alsAR 246.) There is a conflict in the evidermethis issue, as Prue himself stated in a
Function Report—inconsistently with his appareatesnent to Dr. Williams—that he was able to pay
bills and handle a bank account. (AB82 Factual conflicts like this are for the ALJ to resolve, and thus
there is no errorSee Alston v. Sulliva®04 F.2d 122, 126 (2d Cir. 1990) (“Where there is substantial
evidence to support either position, the determinatiomésto be made by the fact[-]finder.”) (citing
Schisler v. Bower851 F.2d 43, 47 (2d Cir. 1988)).
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21 (citing AR 206—08, 404Y)It was proper for the ALto consider Prue’s daily
activities in determining his RFCSee Ortiz v. Astry&75 F. Supp2d 251, 258
(S.D.N.Y. 2012) (“In undertakg the RFC analysis, the @mnissioner considers ‘all of
the relevant medical and other evidenag;luding the claimant’s daily activities”)
(quoting 20 C.F.R. 88 41®%12(b)(3), 416.945(a)(3)¥ee als®0 C.F.R. § 404.1529(c)(3)
(a claimant’s “pattern of daily living” is&an important indicator of the intensity and
persistence of [the claimant’'s] symptomsTherefore, the ALJ did not err in finding that
Prue’s mental impairments gniildly restricted him fronengaging in activities of daily
living.
Conclusion

For these reasons, the Court DENIE&e’s motion (Doc. 10), GRANTS the

Commissioner’s motion (Doc. 15), and AIRMS the decision of the Commissioner.

Dated at Burlington, in thBistrict of Vermont, this 6 day of January, 2014.

/sl John M. Conroy
bhn M. Conroy
UnitedStatesMagistrateJudge

* The ALJ also deduced from Dr. Williams’s notatibat Prue “believes he is capable of taking
care of small children” (AR 404), that “[Prue] isdily capable of caring for himself as well” (AR 21).
Prue finds the ALJ’s “leap” from hiseliefin what he is capable of doing to what hadtually capable
of doing “troubling” (Doc. 10 at 17), and the Courtegs. However, the error is harmless, as the ALJ
did not place significant reliance on this finding @ae many other good reasons, discussed herein, to
support his decision.
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