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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Donald R. Shepard,

Plaintiff,

V. Civil Action No. 2:13-cv-172

Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 8, 11)

Plaintiff Donald Shepard brings this actiparsuant to 42 U.S.C. 8§ 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) findingahhe was not disabled and not entitled to
Supplemental Security Income (“SSI”). riéiing before the Court are Shepard’s motion
to reverse the Commissioner’s decisiom¢D8), and the Commissioner’s motion to
affirm the same (Doc. 11). For the reasstaded below, the Court DENIES Shepard’s
motion, and GRANTS the Commissioner’s motion.

Background

Shepard was 40 years old on his iniikéged disability onset date of
June 21, 2008. His work history is in thenstruction field, but héas not worked since
2001. (AR 178, 559, 875In October of that year, Heft his job operating heavy

construction equipment after he was injured in a motorcycle accident. (AR 875.)
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Shepard had behavioral profmis in school and droppeuait in the tenth grade.
(AR 559, 875.) He later attained a GEDiwhncarcerated. (AR 559.) During the
alleged disability period, Shepard residedemithith friends, his brother and his family,
or by himself in a camper. (AR 36, 559, 5875.) He is divorced, and has two children
who were approximately agé$ and 21 during the allegedsdbility period and resided
out of state with their motine (AR 559, 587, 874—75.) He has a history of alcohol and
cocaine dependence starting at age 17. (AR 885.) A number of legal charges have
been filed against him, and he has seiygoroximately 15 years in prison altogether,
starting at age 15, for chagymcluding domestic assauteft of a vehicle, driving
without a license, servingaihol to minors, and drimg while intoxicated. 1¢l.)

Shepard suffers from numerous medadblems mostly arising from two
motorcycle accidents, the first in Octol2801 and the second in June 2008. Those
medical problems include chronic knee painnpa his left arm/shoulder, and difficulty
thinking/remembering. (ARZ, 558.) In the 2008 acciae Shepard sustained multiple
fractures, requiring surgeries on his shoulddt gibow, left jaw, and right lower leg;
leaving him with hardware ihis left elbow and right g (AR 210-11, 649, 666—68,
837.) He also suffers from depressiomgédy due to his inabilityo function like he
could before the accident. (AR 878.) He testifat the administrative hearing that he
cannot walk for long distances stand for extendeakriods but is able to sit for 45-60
minutes at a time. (AR 40-42.)

In July 2008, Separd filed applications for S8hd Disability Insurance Benefits

(“DIB”), alleging disability stating on June 21, 2008, thetdaf his second motorcycle



accident. (AR 129.) His DIB claim was dedibecause he failed to meet the insured
status requirementsld() The SSI claim was adljicated and allowed on

January 15, 2009 due to a severe impairmpkrg vocational factors, but it was denied on
January 27, 2009 either foiilf&re to cooperate or failut® give permission to contact
financial institutions. (AR 130.) Shepardidiot appeal those decisions regarding his
2008 claim (referred to hereas “the prior claim”).

In September 2009, Shepdiled another SShpplication, alleging disability due
to chronic knee pain, memory problerdgficulty sleeping, standing and walking
limitations, and myodysplasia syndrome caggpint soreness and stiffness. (AR 53,
119-24, 153.) This application was denieitially and upon reconsideration, and
Shepard timely requested an administratigaring. The heannwas conducted on
November 10, 2011 by Administrative Laludge (“ALJ") James D’Alessandro. (AR
28-44.) Shepard appeared and testified, was represented By attorney. On
November 23, 2011, the ALdsued a decision finding that Shepard was not disabled
since September 1, 2009, the date his appiicavas filed. (AR 15-22.) Thereatfter, the
Appeals Council denied Shepard’s requestéwiew, rendering the ALJ’s decision the
final decision of the Commissioner. (AR 1)}-3Having exhausted his administrative
remedies, Shepard filed the Complaint in tation on June 10, 2013. (Doc. 1.)

ALJ Decision

The Commissioner uses a five-step setjakeprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (Z&ir. 2004). The first step

requires the ALJ to determine ether the claimant is presently engaging in “substantial



gainful activity.” 20 C.F.R. 88 404.1520(#16.920(b). If the claimant is not so
engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&LJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZOF.R. 88 404.1520§0416.920(d). The
claimant is presumptively disked if his or her impairment meets or equals a listed
impairment. Ferraris v. Heckler 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, which means the nsb the claimant can
still do despite his or her mtal and physical limitationlsased on all the relevant
medical and other evidence in the reco2.C.F.R. 88 404.1520(e), 404.1545(a)(1),
416.920(e), 416.945(a)(1). The fourth steguires the ALJ to awider whether the
claimant’s RFC precludes therfmmance of his or her past relevant work. 20 C.F.R. 88
404.1520(f), 416.920(f). Finally, at the kfstep, the ALJ determines whether the
claimant can do “any other work.” 20 GR+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving histaer case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited ¢b&m shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrues66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rierot provide additiori@vidence of the

claimant’s [RFC]").



Employingthis sequentibanalysis, ALJ D’Alessandro first determined that
Shepard had not engaged in substantialfgeattivity since his application date of
September 1, 2009. (AR 17.) At step twee ALJ found that Shepard had the severe
impairment of status post fracture of upper and lower limlas) Conversely, the ALJ
found that Shepard’s depression was non-segéren that it did not have more than a
minimal effect on Shepard’s abylito do basic physical anental work activities. (AR
17-18.) At step three, th_J found that none of Shepard’s impairments, alone or in
combination, met or medically equaled addsimpairment. (AR 18.) Next, the ALJ
determined that Shepard had the RFC tfopen the full range of sedentary work, as
defined in 20 C.F.R. § 416.967(a)d.J Given this RFC, thaLJ found that, although
Shepard was unable to perform his pastveaiework, he coulgerform other jobs
existing in significant numbers in thetimmal economy. (AR1-22.) The ALJ
concluded that Shepah@dd not been under a disabilitpee September 1, 2009, the date
his application was filed. (AR 22.)

Standard of Review

The Social Security Act defines the tefadmsability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltieterminable physical or
mental impairment which can legpected to result in death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persn will be found disabled onlf it is determined that his
“impairments are of such severity that heat only unable to do his previous work([,] but

cannot, considering his ageluzation, and work experiencmgage in any other kind of



substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novato determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The uod’s factual review of
the Commissioner’s decision is thus lindite® determining wéther “substantial
evidence” exists in the reabto support such decmsi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantialdance to support either position, the
determination is one to be made by thet[ffinder.”). “Substantibevidence” is more
than a mere scintilla; means such relevant eviderasea reasonable mind might accept
as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statutebi® broadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis
Shepard contends that the ALJ erred ilnfg to consider whether he was disabled

starting on June 21, 2008, the onset datgetlen his prior claim; and that the ALJ



should have consideredopening that clairh.(Doc. 8-1 at 3, 5.) Shepard further claims
that he was “clearly disabled dnne 21, 2008 when he wasolved in the [motorcycle]
accident,” and that the ALJ &dfacto reopened” the prioratin by considering the period
from June 2008 until the date of the ALJ’s decisidd. gt 6.) Given this reopening of
the prior claim, Shepard argues that a pmgstion of continuedisability should have
governed the ALJ’s analysis of the currelatim for one year follwing the January 2009
disability allowance, requirinthe ALJ to determia when, if at allShepard achieved
medical improvement such that his disability ended. (Doc. 12 at 3; Doc. 14 at 2-3.)
Additionally, Shepard assertsatithe ALJ erred in failingp evaluate his left arm
impairment, which Shepard claims is relevemthe current claim regardless of whether
the prior claim was reopened. (Doc. 8-1 at 7; Doc. 12 at 4-6.)

In response, the Commissioner concdtlasthe ALJ “de facto” reopened the
prior claim and considered the period from JAA68 through the dat# the decision.
(Doc. 11 at 7; Doc. 13 at 2 ndee alsdoc. 12 at 2; Doc. 14 at 1.) However, the
Commissioner asserts that regardless of thetatete, Shepard was not disabled for any
12-month period and thuke presumption of continued dskty does not apply. (Doc.
11 at 7; Doc. 13 at 2.) The Commissionaoatontends that the presumption does not
apply because Shepandver began receiving disabilibenefits, given his failure to
cooperate with the Agency’sqeest for financial information. (Doc. 13 at 2.) Further,

the Commissioner claims that,evif the presumption of adinued disability applied, it

! Notably, at the November 2011 administratiearing, Shepard did not request that the ALJ
reopen the prior claim, and advised that he waswate of any other evidence that should be obtained
before a decision was made on the current claim. (AR 30.)



has been “dismantled” due to Shegh's “subsequent improvement.ld( Finally, the
Commissioner argues that substantial ewveegesupports the ALJ’s evaluation of
Shepard’s left arm impairmen{Doc. 11 at 9-11.)

l. ALJ’s Analysis of Prior and Current Claims

As explained above, the record demonssdhat Shepard’s 2008 SSI claim
was adjudicated and “allow[ed]” on January 2609 due to a severe impairment plus
vocational factors. (AR 130.) The clawas denied, however, on January 27, 2009
either due to Shepard’s failute cooperate or his failute give permission to contact
financial institutions. Ifl.) Shepard did not appeal that denial.

The parties agree that, in deciding tuerent claim, the ALJ constructively
reopened Shepard’s prior (July 2008) claieviewing the entire record and considering
evidence from the date of tdene 2008 motorcycle accident through the date of his
November 2011 decisichSee Byam v. Barnha336 F.3d 172, 180 ¢2Cir. 2003) (“[ilf
the Commissioner reviews the entire recand renders a decision on the merits, the
earlier decision will be deeméd have been reoped, and any claim of administrative
res judicata to have been waived”) (im&rquotation marks omitted). Some circuits
have held that in cases i@ there was a prior findirgd disability, the Commissioner
has the burden of coming foand with evidence that aatmant’s condition improved
before terminating dability benefits.See, e.glida v. Heckler 705 F.2d 363, 365 (9th

Cir. 1983);Richardson v. Hecklei750 F.2d 506, 509 (6th Ci1984). In so holding,

2 The ALJ referenced evidence from the prior period (between June 2008 and September 2009)
both in his written decision (AR 17-18, 20-21) and at the administrative hearing (AR 32).



those circuits recognize thatpresumption of continuingshbility arises from the initial
determination of disability,rad that, in the absence ofi@éence that the claimant’s
condition has improved, the claimant continues to be disalbdedaccordDotson v.
Schweiker719 F.2d 80, 824th Cir. 1983)Kuzmin v. Schweiker14 F.2d 1233, 1237
(3d Cir. 1983)Simpson v. Schweikeg91 F.2d 966, 969 (11th Cir. 198Rjvas v.
Weinberger475 F.2d 255, 258 (5th Cir. 1973)).

Even when a claimant is #ihed to the benefit of a presumption that his disability
remains, however, “the burden tdlon h[im] to prove h[is] case.’Patti v. Schweiker
669 F.2d 582, 587 (9th Cir. 1982).Il &he presumption does is impose on the
Commissioner “a burden to corf@ward with evidene that [the claimant’s] condition
has changed.ld. As Judge Weinstein explained:

As long as the original condin continues unimproved . . .[,] the

presumption of disabilitynay be relied upon by theatinant. As a result[:]

[(1)] the [Commissioner] .. may not base a termination of benefits on the

ground that the original disabilitgdetermination was mistaken, and (2)

proof of the continuance of theriginal medical condition should

automatically lead to aontinuation of the benefits absent substantial
evidence to the contrary.
Edwards v. Sec’y of Depif Health and Human Sery&72 F. Supp. 1235, 1240
(E.D.N.Y. 1983);see Schauer v. Schweiké75 F.2d 55, 59 (2d Cir. 198¢jve are
unaware of any case in which the [Commissitsjéermination of baefits previously
awarded has been upheldie absence of substantiaigance that the recipient’s
disability had ended”). The critical inquiry whether the ALJ made “clear findings

based upon relevant evidence of chawgieish have occurred in the claimant’s

condition,” rather than merehlgevaluating “stale evidericom the claimant’s prior



file. Northrup v. Schweikeb61 F. Supp. 1240242 (W.D.N.Y. 1983)see Mersel v.
Heckler 577 F. Supp. 1400, 1405 (S.D.N284) (“the requirement that the
[Commissioner] show sommprovement in claimant’sondition provides a more
explicit focus for review, concentrating tdetermination in terimation hearings on a
contrast between fresh evidence that mgfttw a change in claimant’s health, and
previous evidence on whia determination of dibdity had been based”Brennan v.
Astrue 501 F. Supp. 2d 1303, 1310-11 (D. Kaa07) (“The court does not imply that
the medical improvement standard must jyeliad in [all cases where plaintiff was found
eligible for benefits], merelthat the decision must inclué@ explanation of the basis
from which one might conclude thatintiff is not presently disablealthough she was
earlier determined to be didad.”) (emphasis added).

Here, the ALJ made clear findings regagichanges in Shepd’s condition since
the prior claim’s disability onset date afnk 2008, and basedbise findings on fresh
evidence dated from Decemb@03 until the date of th&LJ decision in November
2011. For example, citing ]nMarch 2010 report fronoasulting examiner Dr. Lorne
Babb, the ALJ noted that Shepard hadrectived any “continuing treatment” for a
closed head injury (AR 2@iting AR 871)). The ALJ alo stated that Shepard
“continued to improve” since he was evakeby examining consultant Dr. Robert
Zelazo in December 2008. (AR 20 (citing AR5 and referencing AR 868-70).) The
record demonstrates that Shepard’s doysignificantly improved from the period
immediately after his June motorcycle 2@@&®ident and the months following, until the

date of the ALJ’s decision.Sge, e.g AR 584, 598, 869, 878, 904.)
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Specifically, although Shepard was presedlyicodin and Dilaudid for pain in
July 2008 (AR 450, 445), as the ALJ not&thepard was taking no pain medication in
December 2008, approximately six months after the accident (AR 20° F&#ut a
month later, in January 2009, agency cttasii S. Green stated that she expected
“continued improvement” and thus reconmded that a “short 18-month diary” be
recorded’. (AR 598.) See20 C.F.R. § 416.990(b)(1),)(tstating that a “continuing
disability review” will be conducted if elaimant is scheduled for a “medical
iImprovement expected diary review,” whicbcurs when the claimant’s impairment(s)
“Is expected to improve,” and noting that case®lving fractures are the type of cases
“likely to be scheduled for medical improvemgntin July 2009, a little over a year after
the accident, a St. Albans Health Centamaation note records that Shepard had
normal coordination, muscle strength, aode. (AR 641.) A March 2010 examination
note states that, although Shepard had sliglgtreased pronatiomé supination, he had
normal range of motion in his lower extrei@s and hips, normal knee extension, and
normal grip strength. (AR 869.) In Septber 2011, Shepard was taking no pain
medications other than Aleve and ibuprofen. (AR 20, 964;als®AR 171-72

(Function Report recordingpat Shepard was taking no dagation).) In a Function

% Consulting examiner Dr. Zelazo stated: “Béwel had taken narcofimin medication around
the time of the initial surgery, but he states thash®t using any medication for pain at this time,”
despite reporting “significant discomfort that interferes with ambulation.” (AR 584.)

* Also noteworthy, even in January 2009, only approximately six months after the June 2008
accident, agency consultant Green opined that Shepard was able to stand and/or walk for at least two
hours and sit for about six hours in an eight-hour workday, consistent with a sedentary work capacity.
(AR 592.) SeeSSR 83-10, 1983 WL 31251, at *5 (1983) (For sedentary work, “standing or walking
should generally total no more than about 2 hours @&hour workday, and sitting should generally total
approximately 6 hours of an 8-hour workday.").

11



Report, Shepard reported thet was able to sit and watch television, prepare simple
meals, vacuum, do the dishes, and walk orind®car to the store to buy food. (AR
170-74.) The ALJ correctly obssed that these activities are consistent with a sedentary
work capacity. (AR 20-21.)

Shepard asserts that remand is necessafygloification” of the ALJ’s decision,
and to further develop the record. (Doc.at2l.) But Shepard fails to identify any
particular evidence that the ALJ neglectedaasider, and the record demonstrates that
the ALJ considered all thelexant evidence from the periodader review in both the
prior and current claims. At the administrathearing, Shepard’s counsel stated that he
was not aware of any other evidence that shbelconsidered. (AR 30.) Overall, the
record—although over 900 gas long—contains little contgrarary medical evidence.
Moreover, the ALJ accuratehoted that “no treating ndecal professional opined
limitations beyond [a sedentary RFC].” (AR.RIThe Second Circuit has held that the
ALJ may consider such a lack evidence in determining@aimant’s claim, stating:

“The [Commissioner] is entitleth rely not onlyon what the recordays, but also on
what it does not say.Dumas v. Schweiker12 F.2d 1545, 1553 (2d Cir. 1983).

For these reasons, even if the “prestiorpof continued disability” applies,
substantial evidence supports the ALJ’s dateation that Shepard has showed ongoing
improvement since his June 2008 accidentwwas not disabled for a 12-month period.
See20 C.F.R. § 416.909 (“Unless your impairmenéxpected to refun death, it must
have lasted or must be expected to lasafoontinuous period of at least 12 months.”).

Shepard’s argument hinges on the assettiat evidence frorhis prior claim is

12



favorable to his current claim, but he poitdsio specific opiniomr other evidence from
either period which demonstestthat he had limitations meodisabling than the ALJ
found for a period of 1&honths or more.

[I.  ALJ’'s Analysis of Left Arm Impairment

Nor does the record support Shepard’s eotion that his left arm impairment was
disabling for a period of 12 monthsmiore. As the ALJ noted, although a December
2008 evaluation revealed a rkedly diminished grip stregth and other limitations (AR
20, 585), more recent medical evidence dermates that Sheparthproved since then,
until in March 2010, he was noted to havemal grip strength ahbiceps strength of
4+/5 (AR 20, 872). In M@ 2010, psychalgical consultant Dr. Theodore Williams
recorded that, although Shegatated he could not lift agy objects due to problems
with his left elbow, he could reach, cooke@h his house, use a computer a little, and sit
for extended periods of time. (AR 878.)sAlin May 2010, after reviewing the relevant
evidence, agency consultaviargie Morley found that Shepard had no manipulative
limitations. (AR 48, 52.)

The only evidence Shepard relies on in suppbhis argument that his left arm
impairment was disabling are the January 2009 report of reviewing agency consultant S.
Green (AR 594) and the Mdr@010 evaluation of consuity examiner Dr. Babb (AR
869). But the ALJ consided these reports in his decision (AR 21) and Shepard
identifies no deficiencies in the ALJ'sa&gsis. Specifically, the ALJ gave only
“moderate weight” to Green’s 2009 opiniongluding the opinion that Shepard was

limited in his ability to do handling tasks, tre grounds that “[a]dditional evidence was
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received after this opinion was formed [wimj documents that [Shepard] can perform
work at the sedentary exertional levelld.] As explained above, substantial evidence
supports this finding.
Conclusion
For these reasons, the Court DENIES Shepard’s motion (Doc. 8), GRANTS the
Commissioner’s motion (Doc. 11), and AIRMS the decision of the Commissioner.

Dated at Burlington, in the Distriof Vermont, this 7th day of May, 2014.

/s/ John M. Conroy
bhn M. Conroy
UnitedStatesMagistrateJudge
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