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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Norman H. Schulman, M.D.,
Susan Schulman,

Plaintiffs,

V. Civil Action No. 2:13-cv-193
Saloon Beverage, Inc. d/b/a
Sirloin Saloon, DWH I, LLC,

Susan Schulze-Claasen,

Defendants.

OPINION AND ORDER
(Docs. 62, 77)

Plaintiffs Norman H. Schulman, M.nd Susan Schulman (the Schulmans) have
filed this action against ¢habove-captioned Defendantsder Vermont's Dram Shop
Act (DSA), 7 V.S.A. § 501, alleging that Deifgants’ sale of beer to Mark R. Clarke
(Clarke) caused the February 18, 2011 head-on collision between the vehicle that Clarke
was operating and the Schulmans’ vehic®eeDoc. 13.J Currently pending is
Defendants’ Motion for Setoff (Bc. 62) and the Schulmangotion for Leave to File a

Sur-Reply (Doc. 77)In their Motion, Defendantssaert that the Schulmans have

! The corporate Defendants—Saloon Beverage,dfb/a Sirloin Saloon (Saloon Beverage) and
DWH I, LLC (DWH)—were allegedly consolidatezhtities and alter egos of each oth&ed idat 4,
11 20, 22, 26.) The individual defendant, SusdruRe-Claasen, was allegedly the owner and president
of the corporate Defendantdd.(11 17, 18, 22.)
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received a total of $731,741.09 in settleiseand that Defendants are entitled to an
equitable setoff in that amount from any judgrhthat might be entered against them.

The Schulmans oppose the Motion, anguthat Vermont law does not permit
contribution among joint tortfeasors; that ttwlateral-source rulprohibits setoff; and
that payments made to USAA are exempt fsmtoff. (Doc. 66 at 2-5.) In their Reply,
Defendants assert that: (1) the DSA providemht of contribution; (2) the Schulmans
are not permitted to recover twice for the samery; and (3) Defendants are entitled to a
credit against any tort liability for all paymsmmade by and on behalf Clarke. (Doc.
71atl)

All parties have consented to dirastsignment to the undersigned Magistrate
Judge. (Docs. 2, 3, 7.) The Courtcha hearing on Defelants’ Motion on
April 24, 2014. After the hearing, the Stéimans filed a Motion fot.eave to File a Sur-
Reply (Doc. 77), and Defendants filed anpOgition (Doc. 79). For the reasons that
follow, the Schulmans’ Motio for Leave to File a Surdply (Doc. 79) is GRANTED
and Defendants’ Motion for &#f (Doc. 62) is GRANTED.

Background

Clarke and the Schulmans each carristiiance at the time of the collision.

Clarke was insured by Progressive. Buolulmans were insed by USAA Insurance

(USAA). According to the Schulmans, after the collision, they retained counsel and filed



a claim with Progressive. They settled tbiaim for $731,741.09. (Doc. 66 at2Jhe
settlement was memorialized in two @ses, described in more detail below.

On February 14, 2012, the Schulmans sigageneral release favor of Clarke
Outdoors, Mark Clarke, Jennifer Clarke l{eotively, “the Clarkes”), and Progressive,
acknowledging receipt of $64811.09 from the Clarkes and Progressive. (Doc. 62-1.)
The release includes the following limiting provision:

THIS RELEASE is specifically NOT tended to release, whether presently

known or unknown, all other tortfeasoliable or claimed to be liable for

any Dram Shop Act or liquor lidily claims, and SPECIFICALLY

EXCLUDES from this RELEASE, DWH | LLC, DWH II, LLC, FLOYD

ENTERPRISES, INC., SIRLOINSALOON OF MANCHESTER, VT,

FIRST MERCURY INSURANCE COMRNY, and their respective

subsidiaries, sub-corporations, affilidtpartnerships, agents, servants and

employees.
(Id.) Also, in exchange for $82,500 réeed jointly from the Schulmans and from
Progressive on behalf of the Clarkes, USA&@&xed a general release in favor of the
Schulmans and Progressive on behalf ofGlegkes. (Doc. 62-2.) The release from
USAA includes the same limiting provision ttegipears in the Felry 14, 2012 release
in favor of Progressive.ld.)

Analysis

l. Ruling on Setoff Prior to Determination of Liability

Defendants have brought their Motion &etoff prior to any determination as to

their liability. Indeed, as discussedetgth in the Court'©rder on the Schulmans’

2 At the hearing on Defendants’ Motion, thetjes noted that in fact the settlement was for the
policy limit of $750,000, and that the $18,258.91 difference went to pay for property damage and other
items not directly related to tf8chulmans’ personal injuries. Since the issue of the $18,258.91 was not
raised in the parties’ written filings, the Court does not address it here.



Motion for Sanctions (Doc. 75), the partdispute whether Clarke was even at the
Sirloin Saloon on the night in question. IffBedants are ultimately termined not to be
liable, then of course the question of $ieteuld be moot: there would be no recovery
against which to apply such a setoff.

At least with respect to motionsrfsummary judgment, there are conflicting
opinions about the propriety of ruling omamages issue prior godetermination of
liability. Compare Jewell-Rung Agendgg. v. Haddad Org., Ltd814 F. Supp. 337,
339 (S.D.N.Y. 1993) (“Courts have gradteotions for summarpidgment to limit
damages while leaving issuesliability for trial.”) with Lovely H. v. EgglestoiNo. 05
Civ. 6920(KBF), 2012 WL 4459463, *2 (S.D.N.Y. Sept. 19, 2012) (citiymerada
Hess Corp. v. Yuma Shipping Cordo. 82 Civ. 2136 (JFK 1985 WL 458, at *4
(S.D.N.Y. Mar. 27, 1985)) (concluding thaartial summary judgment motion was
premature because it sought an adjudicatiodamages prior @ determination of
liability).

The relevant issue iAmerada Hesw/as whether—in order to facilitate settlement
discussions—a bifurcated damadg@sl should precede the liabilityial. 1985 WL 458,
at *4. The court ruled that it should not,tstg: “To ask the Court to hold a trial simply
to facilitate settlement . . . is asking too muchiew of the Court’s crowded docket.”
Id. Here, Defendants are not seeking a full-blown trial on the setoff issue; they are
seeking a ruling on that issueamatter of law. In light afhat distinction, this Court
concludes that it is appropriate to ruletba damages issue presented in the Motion for

Setoff notwithstanding the fattat there has been determination of liability.



Moreover, no party objects todlCourt’s ruling on the setosue, and doing so now is

“Iin the interest of efficiency."Gowanus Indus. Park v. Arthur H. Sulzer Assdgs. 06-
CV-0105 (KAM)(JO), 2013VL 1334180, at *6 (E.D.N. Mar. 7, 2013). The

discussion that follows thefore assumes—uwithout deciding—that Defendants are liable
under the DSA.

lI.  Whether the Setoff Issue haBeen Waived Under Rule 8(c)

After the April 24, 2014 hearing, thel@dmans filed a Motioffior Leave to File a
Sur-Reply. (Doc. 77.)There, the Schulmans point ouattbefendants have not stated
setoff as an affirmative defense in their Arswo the Complaint (Bc. 8) or in their
Answer to Plaintiffs’ Amaded Complaint (Doc. 14). A&ording to the Schulmans,
Defendants should have affiatively included setoff in #ir pleadings under V.R.C.P.
8(c), and by failing to do slkave waived any right to a setoff. (Doc. 77 at 2.)

The first issue is whether the Court should grant the Schulmans leave to file their
Sur-Reply. Defendants oppose the grarduah leave, arguingdhit is untimely,
improperly introduces an issue not previousiiged, fails to complwith L.R. 7(a)(7),
and in any case does not entitle the Schulnt@psevail on their theory that Defendants
have waived any right to a setoffSgeDoc. 79 at 1.) Notaly, counsel for the
Schulmans describes his Motion for Leave to File a Sur-Reply alternatively as a belated
affirmative response to the Court’s inquirytta¢ April 24, 2014 hearing as to whether the
parties wanted to address any further pointsriting. The Court wil treat it as such and
accordingly GRANTS the SchulmgirMotion (Doc. 77) insofar as it seeks to raise the

Rule 8(c) waiver issue. ‘Bhseems especially approprigieen that Defendants are not



prejudiced by the Court’s consideration of tesue, and in fact have filed their own
memorandum addressing the merits of that issue.

Federal Rule 8(c) provides that fjifesponding to a pleading, a party must
affirmatively state any avoidae®r affirmative defense . .”. Fed. R. Civ. P. 8(c}. It
appears that that requireméwbuld include setoff.”Nouveau Indus. Inc. v. Liberty Mut.
Ins. Co, No. 08 Civ. 10408(CM),@11 WL 10901796, at *10 (B.N.Y. Sept. 7, 2011).
That is certainly so as a matter of Vermont lé&ee Wilk Paving, Inc. v. Southworth-
Milton, Inc, 162 Vt. 552, 557, 649 &d 778, 783 (1994) (“Setoff. . is an affirmative
defense that is waived if a party fails to plead it.”). SincéNfik Court concludedhat
setoff is an affirmative defensthis Court is inclined to ¢at it as such in this cas8ee
5 Charles Alan Wright et alederal Practice and Procedure Cigl1272 (3d ed. 2014)
(“[I]f state law regards a mattas an affirmative defense uisually will be treated in the
same fashion in a federal court in that seaten though it is not sgifically listed in
Rule 8(c).”).

It is not clear whether th&/ilk Court intended to hold #t there are no exceptions
to the waiver rule. However, the Court didcuss whether a failure to plead a setoff
could be cured by filing a Rule 15 motionasamend. The answer in that case was no,
because the issue of setoff wet raised until after trialSee Wilk162 Vt. at 558, 649
A.2d at 783. This case is in a very diffat procedural posture: no trial has yet

commenced, let alone concluded.

® The Federal Rules of Civil Procedure—rattiem the Vermont Rules—apply in this diversity
case.See Kelly v. Schmidberge06 F.2d 44, 46 (2d Cir. 1986) (“[I]n federal diversity cases such as this,
procedural matters are governed by the FddRules of Civil Procedure . . . .").



In any caseWilk does not bind this Court on thed&ral procedural question of the
effect of failure to plead an affirmative defense. On that issaes th ample authority
for the proposition that “the substance of manpleaded Rule 8(c) affirmative defenses
may be asserted by pretrrabtions, particularly in thabsence of any showing of
prejudice to the opposing party and assuniitigs had an opportunity to respond.”
5 Charles Alan Wright et alederal Practice and Procedure Cigl1278 (3d ed. 2014)
(citing cases)see also Nouveau Indus. I[n2011 WL 1091796, at *11 (“[T]he Second
Circuit has recently held thaabsent prejudice to the plaintifh defendant may raise an

affirmative defense in a nion for summary judgment fahe first time.” (quoting
Labrinos v. Exxon Mobil Corp349 F. App’x 613615 (2d Cir. 2009))).

Here, the Schulmans have had amlpastunity to respond to Defendants’
Motion for Setoff. They have filed a writt@pposition to the Motin, and also argued
the Motion at the April 24,@14 hearing. Moreover, the Il8dmans have not articulated
how they would be prejudicday consideration of Defendts’ Motion. The Court

therefore concludes that, under these circunss®rDefendants’ failure to plead setoff in

their Answer does not amount to a waiver of that issue.



[ll.  Joint Liability and Vermon t's Rule Against Contribution

Defendants, if they are found liablepwd be joint tortfeasors together with
Clarke? The Schulmans argue that, if Defendants’ Motion for Setoff is granted, the
effect would be a contribution from the irtoated driver, since Defendants’ liability
would be reduced by an anmdyaid by Clarke or his insurer. According to the
Schulmans, Vermont'’s rule against contribution among joint tortfeasors prohibits that
result. In short, the Schulmans’ argumerthet contribution is unavailable, and thus
Defendants cannot be entitled to a setoff.dAscribed below, the Schulmans’ premise is
faulty; contribution is available in this DSA case.

Vermont does indeed follow the common-law rule that there is no right of
contribution between joint tortfeasorSwett v. Haig's, In¢.164 Vt. 1, 5, 663 A.2d 930,
932 (1995). However, the DSA specificadfyates: “A defendant in an action brought
under this section has a right of contribatfrom any other igponsible person or
persons, which may be enforced in a sepaetien brought for that purpose.” 7 V.S.A.

8 501(f). The Vermont Supreme Court has hedd tthe wording of 8 501(f) is clear and

* Although the Schulmans describe Claskel Defendants as “separate and distinct
tortfeasor|[s],” (Doc. 66 at 3), the Schulmans’ argutmegarding Vermont'’s rule against contribution
presupposes that Clarke and Defendants are joingasdfs. That is consistent with the ordinary
definition of “joint tortfeasors”: “Two or more tddasors who contributed to the claimant’s injury and
who may be joined as defendants in the sameuliawBlack’s Law Dictionary 1627 (9th ed. 2009).

® |t is therefore unnecessary to rule on whether the availability of contribista prerequisite to
obtaining a setoff. The Court notes, however, that at least one court has held that iBeerfedx ex rel.
Fox v. BarnesNo. 09 C 5453, 2013 WL 2111816, at *3 (N.D. Ill. May 15, 2013) (“The question of a
setoff, however, is distinct from a right of contribution. . . . [A] defendant may still be entitled to a setoff,
even when a cause of action for contribution is unavailable . . . .").



unambiguous,” and that it authorizes contribution from the intoxicated driver to the dram
shop. Swetf 164 Vt. at 5, 663 A.2d at 932.
At the April 24, 2014 hearing, the Schudns argued that under 7 V.S.A. § 501(f)
andSwett a dram shop must seek contribution eithy way of a thirgearty complaint or
in an entirely separate action. Evethit is true, Defendants are not seeking
contribution from the Clarkes.Rather, Defendants are seeking a setoff for payment that
the Schulmans have already received ftbenClarkes (or their insurer). Assuming—
without deciding—that the aitability of contribution is gorerequisite to obtaining a
setoff, that requirement is furdle here because the DSA makes contribution available.
IV. Collateral-Source Rule
The Court begins with the provisiookthe Restatement (Second) of Torts
§ 920A:
(1) A payment made by a tortfeasor by a person acting for him to a
person whom he has injured is creditagainst his tort liability, as are
payments made by another who is, or lvelgehe is, subject to the same tort
liability.
(2) Payments made to benefits conferred on the injured party from other
sources are not credited against tbefeasor’s liabity, although they
cover all or a part of the harmrfarhich the tortfeasor is liable.

Restatement (Second) of Torts § 920A713P Defendants argue that subsection (1)

applies. (Doc. 62 at 2.) Plaintiffs argtrat subsection (2) applies. (Doc. 66 at 3.)

® Indeed, a contribution from the Clarkes in #meount that the Clarkes (or their insurer) have
already paid would be unfair. This case is different Baetf in which the dram shopasseeking a
contribution from the intoxicated driver. 8wett the Supreme Court did not address the effect of the
driver’s settlement with the injured plaintiff upon the&m shop’s right to contribution in its third-party
action against the driveiSwetf 164 Vt. at 9, 663 A.2d at 934. Neither was there any mention of setoff in
the Swettopinion.



Section 920A contains the “collateraesce rule,” which has been adopted in
Vermont. See Windsor Sch. Dist. v. Ste2608 VT 27, 1 34, 95A.2d 528, 542 (citing
8 920A). “The collateral-source rule opes‘to deny to a defendant a setoff for
payment the plaintiff receives frontlaird, or collateral, source.”ld. at { 32, 956 A.2d
at 542 (quotindgHall v. Miller, 143 Vt. 135, 141, 46B.2d 222, 225 (1983)).“Most
commonly applied where angarance company has made a payment to compensate the
plaintiff for his or her injuries, ‘the coltaral[-]source rule mvents the defendant
wrongdoer from benefiting from the plaintiffferesight in acquiring the insurance
through any offsetting procedure.ld. (quotingHall, 143 Vt. at 141-42, 465 A.2d at
225).

As noted above, if Defendants are foliatlle, they would be joint tortfeasors
together with Clarke. Under the Restatemartgrtfeasor is entitled to a credit against
his liability in the amount of “payments makg another who is, or believes he is, subject
to the same tort liability."Restatement (Second) of Tog&920A(1) (1979). In other
words, a tortfeasor’s liabilitis reduced by “a paymehy another tortfeasor of an
amount for which he is liable ijatly with the defendant.ld. cmt. a. A reduction is
appropriate here becauaeother tortfeasor (Clarke) h@sa his insurer) paid an amount

towards the jmt liability.

" At least one court has insisted that ther dfference between a “credit” as described in
8 920A and a “setoff."See Rose v. Via Christi Health Sys., Inc./St. Francis Canit@sP.3d 241, 245
(Kan. 2005). For present purposes, all partiestlaCourt are content—as was the Vermont Supreme
Court inWindsor—to use the term “setoff” as includitige “credit” contemplated in § 920A.

10



The fact that the payment came fr@iarke’s insurer does not transform
Progressive into a “collateral source.” Of cgyr[t]he rule that collateral benefits are
not subtracted from the plaintiff's recoverypdips to . . . [ijnsurace policies, whether
maintained by the plaintiff or a third partyltl. cmt. c. But a soge is not “collateral”
just because it ian insurer.See Scott v. Polalo. 2001-272, 2002/L 34423800, at *1
(Vt. Feb. 2002) (unpublished mem.) (“A tiedsor is entitled to offset an award of
damages by the amount the teas$or’s insurer pays on thesured’s behalf to the injured
party.” (citing 8 920A(1))). It isnstead necessary to ascartainether or not the insurer
appears on the tortfeasing side of the equat®ee N. Atl. Fishing, Inc. v. Geremikb3
B.R. 607, 611-12 (D.R.l. 1993) (concluding that damages tyedrtfeasor must be
reduced by amount paid lgint tortfeasor’s insuren exchange for releasesee also
Leitinger v. DBart, InG.2007 WI 84, § 26, 736 N.W.2d 1,(2007) (specifically stating
that, under the collateral-source rule, “thefemsor is not given credit for payments or
benefits conferred upon the injured perbgrany person other than the tortfeasor or
someone identified with the tortfeasor (sashthe tortfeasorimsurance company)®.

The payment at issue in this case cdmm an insurance poltmaintained not by
Plaintiffs or by some innocent third partRather, the policy was maintained by

Clarke—the intoxicated driver. A joint téeasor (or his insurer) is not a collateral

8 |t is worth noting—as this Court did Melo v. Allstate Insurance G800 F. Supp. 2d 596,
600 (D. Vt. 2011)—that the Vermont Supreme CouMVimdsorcitedLeitingerwith approval. See
Windsor 2008 VT 27, 1 35. Also, iNly Sister’s Place v. City of Burlingtph39 Vt. 602, 613, 433 A.2d
275, 281 (1981), the Vermont Supreme Court difetfend v. Southern California Rapid Transit District
465 P.2d 61 (Cal. 1970). Thtelfendcourt specifically stated that the collateral-source rule “does not
apply to payments by joint tortfeasoor to benefits the plaintifeceives from a tortfeasor’s insurance
coverage.” 465 P.2d at 65 n.7.

11



source. The collateral-source rule does pplyg Defendants, if they are found liable,
would be entitled to a setdff.
V. Setoff Amount

The Schulmans argue that “the $82,500.00wee paid to plaintiffs’ insurer from
the settlement proceeds to reimburse it fooants paid on plaintiffs’ behalf is exempt
from setoff.” (Doc. 66 at 4-5.) Defendaimsist that they are entitled to a setoff
equivalent to the total $731,741.09 settlengait on behalf of Mark Clarke, of which
$649,241.09 was paid directiy the Schulmans, and $820 was paid to USAA to
reimburse it for the amounts it had paid to $ohulmans. (Doc. 74t 6.) According to
Defendants, it is irrelevant that the payitners structured with the $82,500 going to
USAA; that sum could theoretically hatseen paid directly to the Schulmans.

At the April 24, 2014 hearing, the Sdmans argued that the $82,500 came from a
collateral source because it was paid from the settlement proceeds to reimburse their
insurer, USAA. The Vermont Supreme Cours vadeed stated that the collateral-source
rule applies “in cases where the collats@lrce would be recompensed from the total
recovery through subrogation, refuadsome other arrangemently Sister’s Place v.

City of Burlington 139 Vt. 602, 613, 438.2d 275, 281 (1981) (citingelfend v. S. Cal.

° Absent a showing that excluding evidence ef §thulmans’ settlement with the Clarkes would
be unfair or prejudicialsee Quirion v. Forcierl61 Vt. 15, 19, 632 A.2d 365, 368 (1993), the Court
intends to follow the “court rule” articulated 8layton v. Ford Motor Cp140 Vt. 27, 435 A.2d 946
(1981), and to apply the setoff only after the jury has determined the Schulmans’ total damages.

12



Rapid Transit Dist.465 P.2d 61, 69 (Cal. 19709).However, neitheMy Sister’s Place
nor Helfendsays whether reimbursement of a deltal source from the tort recovery
against one joint tortfeasor gives rise teetoff in the amount dhe reimbursement in
favor of another joint tortfeasor.

Importantly, theHelfendcourt did take care to exprebst “we do not suggest that
the tortfeasor be required pay doubly for his wrong—once to the injured party and
again to reimburse the plaintiff's collateral sourcklélfend 465 P.2d at 67 n.15. That
statement applies with equalce to joint tortfeasorsDenying Defendants a setoff for
the $82,500 would effectively mean that thefeasors in this casgould be paying that
sum twice. The Clarkes and Progressiage already reimbursed the Schulmans’
collateral source in the amount of $82,500.fdbdants should not be required to pay that
amount to the Schulmans. A contrary cosmua would require the joint tortfeasors to
pay doubly for teir joint wrong.

This conclusion is consistent wigteserving USAA'’s subrogation (or
reimbursement) rights. Here, USAA was atdeecover $82,500 from the Clarkes or
their insurer—USAA's rights with respect to the Schulmaasbvery against them have

already been vindicated. Mepver, USAA has not releasB@fendants from liability

19" Application of the collateral-source rule irchucases is consistent with one of the stated
rationales for the collateral-source rule: preservingthmogation rights of insurers who pay benefits to
the plaintiff. Seel Dan B. Dobbsl.aw of Remedie§ 3.8(1) (2d ed. 1993) (“[I]f the defendant were
entitled to a credit . . . on the ground that the plaintiff's insurer had paid it, the plaintiff would have no
claim to which the insurer could be subrogated.”).

13



under the DSA,qeeDoc. 62-2), and conceivably migégeek a reimbursement out of any
recovery the Schulmans obtain against Defendants.

Conclusion

For the reasons stated above, the Schudimdotion for Leave td-ile a Sur-Reply
(Doc. 79) is GRANTED and Defendants’ Marti for Setoff (Doc. 62) is GRANTED. |If
Defendants are found liable, théability will be reduced in te amount of $731,741.09.
Dated at Burlington, in the District &fermont, this 12th day of May, 2014.
/s/ John M. Conroy

Hhn M. Conroy
UnitedStatesMagistrateJudge

1 At the April 24, 2014 hearing, counsel for Defendants indicated her understanding that USAA
has paid the Schulmans significantly more than $82,500.
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