0&#039;Meara v. Commissioner of Social Security

UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

Bonnie L. O'Meara,

Plaintiff,

V. Civil Action No. 2:13-cv-227

Commissioner of Social Security,

Defendant.

OPINION AND ORDER
(Docs. 9, 12)

Plaintiff Bonnie O’Meara brings this actigrursuant to 42 U.S.C. 8§ 405(g) of the
Social Security Act, requesting reviewdaremand of the decision of the Commissioner
of Social Security (“Commissioner”) denyitgr application fodisability insurance
benefits. Pending before the Court ar®@ara’s motion to reverse the Commissioner’s
decision (Doc. 9), and the Commissioner’s motmaffirm the same (Doc. 12). For the
reasons stated below, the CourtAR'S O’Meara’s motion, DENIES the

Commissioner’s motion, and REMANDS fortier proceedings and a new decision.
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Background

O’Meara was 58 years old on her ghel disability onset date of
September 1, 2009.n 1971, she received a collegeyoke in social science. (AR 35,
161.) Since that date, shesh@orked as a secretary for several law offices and a docket
clerk for the State of Vermont, until shegped working on August 31, 2009. (AR 35—
36, 125, 142-43, 221.) She was marriecafgoroximately three years when she was in
her 20s but is now divorced. (AR 371.) eStas no children and lives on her own. (AR
41, 366.)

O’Meara has a long-standing historylapolar disorder with predominantly
depressive symptoms. (AR 353.) She testiiethe administrative hearing that she has
had approximately 15 psychiat hospitalizations, and thaer depression has become
worse over the years, despite medicatimmeases. (AR 42—-44.) The record
demonstrates that she hasaiged intermittent treatment for her mental problems since
1974, with multipleextended psychiatric hospitalizationSeg, e.g AR 228, 261, 368,
377, 39599, 408-13, 4190n a typical day, she fixes simple meals for herself, cares
for her cat, does e-mail and other compwuterk, reads, completes household chores,
works in her garden and yandaps for approximately one to two hours, and watches
television. (AR 37-38, 45-46, 172.) an updated Function Report (June 2010),

however, O’'Meara stated that she has somge déden she lacks ¢henergy to dress or

! O’Meara’s disability application statesattshe is claiming disability starting on
September 1, 2009. (AR 1llfee alsAR 160.) Yet the ALJ states throughout his decision that
O’Meara alleges disability “beginmg January 1, 2008.” (AR 18ee alsAAR 20, 25.) There was some
confusion at the administrative hearing regardingctvidate O’Meara alleged to be her disability onset
date. (AR 36-37.)



shower and has no appetite or energy to pesfmard. (AR 185, 189.) She also stated
that she frequently naps or does nothohggs much less housework, cooking, and
outside work than she used to; andaemger reads(AR 185, 190-91.)

In January 2010, O’'Meara filed an agaliion for disability insurance benefits,
alleging that she has been unable to work since September 1, 2009 due to bipolar disorder
and severe depression. (ABOL) She claims that she Hagd to commit suicide two or
three times; she has been dismissed from “numerous mhdher depression makes her
tired and unable to concentrate, pay attentow handle stress. (AR 37,171, 173.)
O’Meara’s application was denied initiaynd upon reconsiddran, and she timely
requested an administrative hearing. &ptember 23, 2011, Administrative Law Judge
(“ALJ") Thomas Merrill conducted a hearimn the application. (AR 31-56.) O’Meara
appeared and testified, and was represdntembunsel. On October 5, 2011, the ALJ
issued a decision finding that O’Meara was disaibled under th8ocial Security Act
from January 1, 2008 through the date efdecision. (AR 18-25.) Thereafter, the
Appeals Council denied O’'Meara’s requestreview, rendering the ALJ’s decision the
final decision of the Commissioner. (AR 1}-3Having exhausted her administrative
remedies, O’Meara filed the Complaint in tArgtion on August 27, 2. (Doc. 1.)

ALJ Decision

The Commissioner uses a five-step setjakprocess to evaluate disability
claims. See Butts v. Barnhar888 F.3d 377, 380-81 (Ztir. 2004). The first step
requires the ALJ to determine wefner the claimant is presently engaging in “substantial

gainful activity.” 20 C.F.R. 88 404.1520(1#16.920(b). If the claimant is not so



engaged, step two requires the ALJ teedmine whether the claimant has a “severe
impairment.” 20 C.F.R. 8804..1520(c), 416.920(c). If th&lLJ finds that the claimant
has a severe impairment, the third step meguihe ALJ to make a determination as to
whether that impairment “meets or equas’impairment listed i20 C.F.R. Part 404,
Subpart P, Appendix 1 (“the Listings”). ZDF.R. 88 404.1520§0416.920(d). The
claimant is presumptively disked if his or her impairment meets or equals a listed
impairment. Ferraris v. Heckley 728 F.2d 582, 584 (2d Cir. 1984).

If the claimant is not presumptively didad, the ALJ is required to determine the
claimant’s residual functional capacity (“RF, which means the nsb the claimant can
still do despite his or her m&al and physical limitationlsased on all the relevant
medical and other evidence in the reco2@.C.F.R. 88 404.1520(e), 404.1545(a)(1),
416.920(e), 416.945(a)(1). The fourth stequires the ALJ to ewider whether the
claimant’s RFC precludes therfmmance of his or her pastlevant work. 20 C.F.R. 88§
404.1520(f), 416.920(f). Finally, at the hifstep, the ALJ determines whether the
claimant can do “any other work.” 20 CG=+.88 404.1520(g), 416.920(g). The claimant
bears the burden of proving histaer case at steps one through f@utts 388 F.3d at
383; and at step five, there is a “limited ¢ shift to the Commissioner” to “show that
there is work in the national ecomy that the claimant can dd?bupore v. Astrueb66
F.3d 303, 306 (2d Cir. 2009) (cifying that the buden shift to th&Commissioner at step
five is limited, and the Commissioner “rterot provide additioriavidence of the

claimant’s [RFC]").



Employingthis sequentiaénalysis, ALJ Merrill first determined that O’Meara has
engaged in substantial gainful activity sidesmuary 1, 2008, the alleged disability onset
date’ (AR 20.) The ALJ explained that O’'Meaworked at the Faifty Court in Barre,
Vermont for approximately seven months bed¢w February 2009 drAugust 31, 2009,
earning $9,136.56, “which exceeds the sutisihgainful amount for those months.”
(Id.) The ALJ nonetheless contirtuhis analysis because “tieeremains a period within
which [O’Meara] was not earning at the SGA levelld.X At step two, the ALJ found
that, although O’Meara had the medically deieahle impairments of bipolar | disorder
and “status post malignant melanoma without recurrendg;, $¢he had no severe
impairment or combination of impairmerfR 21). The ALJ therefore concluded that
O’Meara had not been under a disabilitydafned in the Social Security Act, from
January 1, 2008 through the date of the decision. (AR 25.)

Standard of Review

The Social Security Act defines the tefasability” as the “indility to engage in
any substantial gainful activityy reason of any medicaltleterminable physical or
mental impairment which can be expected tultein death or which has lasted or can be
expected to last for a continuous periodhof less than 12 omths.” 42 U.S.C. 8
423(d)(1)(A). A persn will be found disabled only it is determined that his

“iImpairments are of such severity that heat only unable to do his previous work[,] but

2 Again, although O’Meara’s disability applicai states that she is claiming disability starting
on September 1, 2009 (AR 1HMge alsAR 160), the ALJ states throughout his decision that O’'Meara
alleges disability “beginning January 1, 2008” and uisissdate as the alleged disability onset date (AR
18;see als?AR 20, 25).



cannot, considering his ageluzation, and work experiencmgage in any other kind of
substantial gainful work wbh exists in the natioh@conomy.” 42 U.S.C. §
423(d)(2)(A).

In considering a Commissioner’s didd¥p decision, the court “review([s] the
administrative recorde novato determine whether theers substantial evidence
supporting the . . . decision and whettier Commissioner applied the correct legal
standard.”Machadio v. Apfel276 F.3d 103, 10@d Cir. 2002) (citingshaw v. Chater
221 F.3d 126, 131 (2d Cir. 20003ge42 U.S.C. 8§ 405(g). The ad’s factual review of
the Commissioner’s decision is thus lindite® determining wéther “substantial
evidence” exists in the rembto support such decmi. 42 U.SC. § 405(g)Rivera v.
Sullivan 923 F.2d 964, 967 (2d Cir. 199%ge Alston v. Sulliva®04 F.2d 122, 126 (2d
Cir. 1990) (“Where there is substantiald@nce to support either position, the
determination is one to be made by the factfinder.”). “Substani@g®ee” is more than
a mere scintilla; it means such relevantlemnce as a reasonable mind might accept as
adequate to support a conclusidrichardson v. Peralegl02 U.S. 389401 (1971);
Poupore 566 F.3d at 305. In its deliberatiotise court should bear in mind that the
Social Security Act is “a remedial statute® broadly construed and liberally applied.”
Dousewicz v. Harris646 F.2d 771, 773 (2d Cir. 1981).

Analysis

O’Meara contends the ALJ erred in findithgat she does not have a severe mental

impairment. Specifically, O’'Meara arguesithhe ALJ ignored omischaracterized

significant evidence demonstrating that herobar disorder with depression had more



than a minimal effect on hability to do basic worlactivities during the alleged
disability period. That eviehce includes: (1) the Psydbgical Report of examining
agency consultant Dr. Denrfieichardt which diagnosed bipolar disorder and a rule out
of a cognitive disorder, and indicated thaM@ara experienced symptoms of anxiety and
depression, exacerbated bydssing mental functioning; (2) the treatment notes of
Advanced Practice Registered Nurse () Julie Sullivanwhich reflected a
worsening of O’Meara’s mental health carah after the alleged disability onset date;
and (3) questionnaire responses from GimesHowe, O’Meara’s most recent employer,
stating that O’Meara was unable to satisfactorily perform her job. O’Meara further
claims that the ALJ erred in making adverse credibility assessment and failing to
account for any functional limitations arigifrom O’Meara’s mental illness. In
response, the Commissioner argues thattaobal evidence suppts both the ALJ’s
step-two finding that O’Meara had no severe impairment and the ALJ’s adverse
assessment of O’'Meara’s credibility. Fhetmore, the Commissioner asserts that the
ALJ was not required to make a RFC detewation because when, as here, an ALJ finds
that a claimant’s impairments are not se\arstep two, a finding of not disabled is
directed under the regulations. For the reagsomp$ained below, the Court finds in favor
of O’Meara.

The claimant bears the burden at step ¢ivihe sequential evaluation to establish
that his or her impairment is “severe,” maanit “significantly limit[s] [his or her]
physical or mental ability to do basic wwaactivities.” 20 CG-.R. 8 404.1521(akee20

C.F.R. § 404.1520(c). Despite this strongglaage, the step-two severity assessment



“may do no more than screen @& minimisclaims.” Dixon v. Shalala54 F.3d 1019,
1030 (2d Cir. 1995) (citingowen v. Yuckerd82 U.S. 137, 158 (199). To that end,
Social Security Ruling (“SSR'85-28 provides: “A claim may be denied at step two
only if the evidence shows that the indival’'s impairments, when considered in
combination, are not medically severe, id®,not have more than a minimal effect on the
[claimant’s] physical or mental abilifyes) to perform basic work activiti8$sSSR 85-

28, 1985 WL 56856, at *3 @B5) (emphasis added). TRaling further states: “An
impairment or combination of impairmentsasind ‘not severeand a finding of ‘not
disabled’ is made at this stefhen medical evidence establistoedy a slight

abnormality or a combination of sligabnormalities which wodlhave no more than a
minimal effect on an individual’'s ability to wotkld. (emphasis added) (citing 20 C.F.R.
8§ 404.1520, 404.1521, 416.920(c), 416.92&§ alscSSR 96-3p, 199@VL 374181, at

*1 (July 2, 1996)Griffeth v. Comm’r of Soc. Se@17 F. App’x 425, 428 (6th Cir. 2007)
(“The purpose of the second step of the satjal analysis is to enable the Commissioner
to screen out totally gumdless claims.”) (internal gtation marks omitted).

The ALJ’'s determination that O’Meara did n@ve a severe mental impairment is
not supported by substantial evidence. Ratihe evidence demonates that O’'Meara’s
mental impairment caused more than a slajiriormality and had more than a minimal
effect on her ability to perform basic worktiagies during the alleged disability period.
As noted earlier, O’'Meara has a long-staigdnistory of bipolar disorder, with
predominantly depressive symptoms. (AR.35In 1974, at the age of 24, she was

admitted to Mary Hitchcock Memorial Kpital for about 45 days because she had



exhibited progressive withdrawal from socativity, sleep and eating disturbances, and
other severe depressive symptoms. (ARYT3uring this hospitalization, after initial
treatment of intensive theraptic intervention including dipsychotic and antidepressant
medication failed, O’Meara received a coun$&0 sessions of ECT (electroconvulsive
therapy, also referred to akectroshock therapy)ld() Over a decade later, in 1988,
O’Meara was admitted to Rutlafegional Medical Center f@bout nine days with a
discharge diagnosis of major depressivaodier with psychosi (AR 261.) The
Discharge Summary described O’Meara aadeitially “quite psychotic” and having
“a great deal of difficulty . . . engagg in . . . activitis or therapy.” I.) In 1996,
O’Meara was again admitted Rutland Regional Mdical Center with a diagnosis of
major depressive disorder with psychoqi8R 228.) She was described as “poorly
communicative—answering in monosyllablesot answering at all on admission,” and
noted to have “long[-]standing bipolar Il illness” congigtof “recurrentepressive
episodes that have been treated withhiim, [a]mitriptyline, and Navane.”ld.) The
1996 note stated that O’'Meara “haeh hospitalized over the years in Hanover,
Brattleboro Retreat, and . . . the Central Verntéospital,” and recently had to quit her
job, which resulted in her becomifigore withdrawn, suspicious, and
noncommunicative.” 1¢l.)

In October 2001, O’'Meara was hospitaliZzed about six days after her brother
brought her to Central Vermont Hospital besa she “seemed unable to take care of
herself at home,” was not eating or sleeparg] was having great difficulty talking to

others. (AR 412.) Treatment notes from tmspitalization describe her as having a



“long history for bipolar illnes and other psychiatric symptatology.” (AR 408.) An
EEG study revealed “certainly at least mildlgnormal” findings;highly suggestive of
either a seizure disorder @] high potential for one.” I1d.; AR 413.) In April 2002,
O’Meara’s brother again brought her to GahvVermont Hospital because of increased
depression as evidenced byrmptoms such as not eating, sleeping for long periods, and
not changing into her night clothes befberl. (AR 395.) Hospital notes state that
O’Meara had “a very flat affect,” poor petite, and hypoactive rar activity, and was
“somewhat somnolent” with a consted affect and depressed moott.)( The
diagnoses were bipolar disorder, dep@ssand schizophrenia. (AR 396.) After
psychiatric evaluation was completed, O’Mearproviders “felt that she needed to be
admitted,” but because there were no availablis at the mental health facility and she
refused to check herséifto the hospital, shevas released with insictions to follow up
with Washington CougtMental Health later that weekld(; AR 399.) A few days later,
she was admitted to the psychiatric uniEl@icher Allen Health Center, where she
remained for aboutweek. (AR 368-77.)

In March 2010, after examining O’Meaaad considering her treatment history
including the above-described psychiatraspitalizations, Disability Determination
Services psychologist Dr. Reichardt diagrib&Meara with “Bipolar | Disorder, Most
Recent Depressed” and rule out “CognitiMsorder NOS.” (AR 423.) Dr. Reichardt
stated as follows in his Psychologicaldee: “The evidence . . . suggests that Ms.
O’Meara is experiencing symptoms of agtyiand depression. These are long-term

problems which are apparently being exacexthdy her decreasing mtal functioning.”

10



(Id.) Dr. Reichardt explained:

It is possible that [O’Meara] may ¥a [had] more energy and strength to
adjust to her emotionassues better when she svgounger. At the same
time she said her bipolar symptommay have stabilized somewhat since
then when there may have beerbipolar | diagnosis and higher manic
behaviors. She had numerous htdations and much counseling
through her younger days. She hadTESessions in the 1970s. It is
possible that these treatments along with long-term med use and long-term
stress due to her behavioral problemay have impacted her neurology
causing a brain dysfunctionShe exhibited some ntal limitations here
but no strong tests werem®to measure that fumening. A neurological
assessment would be usetfolrule out brain damageShe sounds to have
been a good worker in ¢hpast even within her etmanal tribulations. She
would likely be working now if she could do’so

(Id. (emphases added).) Dr. Reichardt furdesessed O’Meara as having a GAF score
of 50 “if brain dysfunction (current)’id.), which indicates serious symptoms or
impairments:

The ALJ stated that he gave “limited igfet” to Dr. Reichardt's Report, but in
fact, the ALJ does not appear to have add@ny of the findings or opinions contained
therein. (AR 24.) No proper explaratiis given for the ALJ’s rejection of Dr.

Reichardt's Report. Rather, the ALJ erredhisianalysis of the Report. First, the ALJ

% This part of Dr. Reichardt’s opinion—th@Meara would likely still be working if she
could—is supported by O’'Meara’s good work reco(dR 142—-43.) On remand, the ALJ should take
this into account in assessing O’Meara’s credibilBee Tarsia v. Astrud18 F. App’x 16 (2d Cir. 2011)
(“[a] claimant with a good work record is entitled to substantial credibility when claiming an inability to
work because of a disability’™) (quotirigivera v. Schweike717 F.2d 719, 725 (2d Cir. 1983)).

* “The GAF is a scale promulgated by the American Psychiatric Association to assist ‘in tracking
the clinical progress of individuals [withyashological problems] in global terms.Kohler v. Astrue
546 F.3d at 262 n.1 (2d Cir. 2008) (quotitug. Psychiatric Ass’n, Diagnostand Statistical Manual of
Mental Disorderd“DSM-IV"), at 32 (4th ed. 2000)). A score of “41-50" indicates “[s]erious symptoms
(e.g., suicidal ideation, severe obsessional ritii@guent shoplifting) OR any serious impairment in
social, occupation, or school functioning (e.g., no friends, unable to keep aljb).”

11



stated that “[t]here are mecords” supporting Dr. Reichardt’s finding that O’Meara had
ECT in the 1970s. (AR 25.As discussed above, hove, the record contains a
discharge summary from Mary Hitchcoklemorial Hospital which states: “On
September 20 we embarked on a prograBB®@T and by October 9 she had received ten
treatments.” (AR 419.) This hospital note vimghe record at theme of the hearing;

the ALJ erred in not considering it. Secotite ALJ erred in rejecting Dr. Reichardt’s
assessment of a GAF score of 50 on themgleuhat the assessment was “qualified” by
the statement “if brain dysfunction.” (AR 24The ALJ failed taecognize that the
record does in fact contain support fosgible brain dysfunctionA 2001 EEG study
states: “This EEG study was certainly at tea#dly abnormal and it is highly suggestive
of either a seizure disorder or high poterfimalone.” (AR 408.) A 2011 treatment note
records that O’Meara discussed this on@e recent EEG with her treating nurse and
intended to “follow upwith the neurologist” about it. (AR 506ee alsAR 507.)

The ALJ also improperly rejected thedatment notes and opinions of APRN
Sullivan, a Board Certified shiatric Mental Health {thical Nurse Specialist and
member of the psychiatricagt at WashingtorCounty Mental Health Services, who
treated O’Meara starting in June 2005. (B9, 462, 511.) Sullivan’s treatment notes
support O’Meara’s claim that her depresssyenptoms worsenedlring the alleged
disability period, requiring an increase irr needication (Sertral® commonly known as
Zoloft, indicated for the treatment of majbepressive disorder) from 50 mgs in May
2009 to 150 mgs idanuary 2011. (AR 334, 440, 5p8n December 2010, Sullivan

stated as follows in a letter opinion:

12



[O’Meara] has a long[-]standing history bipolar affective disorder type 1

with prominent depressive symptomsShe was diagnosed in her mid[-

Jtwenties and has had multipt®spitalizations as a result of her diagnosis.

During the past 5 years [O’Meara]shattempted employment on numerous

occasions without long[-]ten success. Employment demands consistently

exceed [O’'Meara’s] capabilitgiven her mental health issues. . . . She

hasn’t read a book this past year. . . .

As [O’'Meara’s] psychiatric provier | have been witness to the
numerous challenges she has facedlevhattempting to work and the
inherent difficulties with each job $3. At this time, | support her
application for disability benefits.

(AR 462.) In August 2011, Sivan submitted a Medical Soce Statement opining that
O’Meara’s focus and concentration are limitecgshort periods of time, and that her
capacity to deal witlsoworkers, bosses, and the pulditimited due to chronic fatigue,
decreased self-esteem, low moadd anxiety. (AR 509-10.)

The ALJ gave little weight t&ullivan’s opinions based part on the grounds that
they are inconsistent with Sullivandsvn treatment notes, which the ALJ noted
documented O’Meara’s normal mental stat(AR 24 (citing AR 460).) Substantial
evidence does not suppdhis finding. Gee, e.g. AR 440, 460, 467, 506—08For
example, in a May 2010 treatment notelli%an recorded tha®’Meara was tearful,
“feeling quite blue and unmotivated,” and “figeg] tired all of the time and that it has
been tough over the past two years.” (AR.34donths later, in a September 2010 note,
Sullivan recorded thad’Meara was still feeling “worn dy stating: “[flor quite some
time now [O’Meara’s] mood has been down ahe has been feeling very tired.” (AR

460) Sullivan stated that, ew after increasing O’Meaamedication, and despite

O’Meara’s napping for one to two hours eally, “the fatigue, lack of energyl[,] and

13



inability to focuspersists.” [d.) Sullivan continued: “[O’Mara] hasn’t worked since
last August and she is feeling very worn antl does not want to finish out her years
feeling this way.” Id.) The plan after this Septem#310 appointment was to increase
O’Meara’s medication dosage, consider switghier to a new mecttion, and continue
monitoring O’Meara for manior hypomanic symptoms.d()

The ALJ justified his decision to give littlgeight to Sullivan’sopinions, in part,
by stating that Sullivan considered O’Maar condition “stable” and by noting that
O’Meara abstained from therapy for six montlldR 24.) But to say that a patient’s
condition is “stable” does not imply that itnecessarily good or that the patient can
work. See Kohler v. Astryé46 F.3d 260, 268 (2d Cir. 2008)he term ['stable’] could
mean only that [the claimant’s] condition hast changed, and sheudd be stable at a
low functional level”). Moreover, althoughere was a six-month period when O’Meara
did not attend therapy sessioske did attend therapy at an increasingly frequent rate
during the alleged disability pged: in September 2010, @ber 2010, December 2010,
January 2011, March 2011, ahuhe 2011. (AR 460-62, 5088:) Furthermore, the ALJ
should have considerd¢dat O’Meara’s failure to attel therapy more frequently could
have been a symptom bér bipolar disordetor that O’'Meara’s mental iliness was
episodic, requiring more or less therapy at different tingee, e.gJelinek v. Astrue

662 F.3d 805, 814 (7th Cir. 201)W]e have often observeddhbipolar disorder . . . is

> A November 2010 treatment note provides supfoorithis possibility, stating that O’Meara
missed a dermatology appointment regarding her histiomyalignant melanoma “due to the fact that she
was struggling with her bipolar depression disorder.anctouldn’t bring herself to get out of the house
to come in.” (AR 467.)

14



by nature episodic and admits to regulartilations even under @per treatment. ALJs
assessing claimants with bipolar disorder nuasisider possible alternative explanations
before concluding that non-epliance with medication supports an adverse credibility
inference.”);Roat v. Barnhart717 F. Supp. 2d 241, 2661 (N.D.N.Y. 2010) (citing
Reals v. AstrueCivil No. 08-3063, 2010VL 654337, at *2 (W.DArk. Feb. 19, 2010)
(“According to the DSM, patientsuffering from . . . bipolar distder also suffer from . . .
poor insight . . . [which] predisposes the indual to noncompliarewith treatment and
has been found to be predictive of highdapee rates, increased number of involuntary
hospital admissions, poorer psychosocial fioming, and a poorer course of illness.”)
(citation and internal quotation marks omitted)).

The ALJ also erred in his failure tonsider the Work Activity Questionnaire
responses provided by Chrigtiflowe, the human resources manager at Washington
County Family Court, where O’Meamorked from Felwary 2009 until
August 31, 2009. (AR25-26.) Howe’s responses ammsistent withboth Sullivan’s
and Dr. Reichardt’s opinions regarding O’ate’s limited ability to work, stating that
O’Meara did not complete the usual dutieguieed for her positioneft work without
permission, required extra help and supeovish her performance of job tasks, and was
only approximately 40% as prodiwe as other employeesld() The ALJ should have
considered Howe’s questionnairesponses, given that ALJs are required to “consider all
evidence in [the claimant'sjase record,” 20 C.F.R.1810.1520(a)(3), particularly
important evidence like this which: (1) comtaithe unbiased observations of an employer

regarding O’'Meara’s ability to function in the workplace just before her alleged disability

15



onset date, and (2) is consistent with ottréical evidence incluaig the opinions of
treating therapist Sullivan and examiningisolting psychologist Dr. Reichardgee
SSR 06-03p, 2006 WL 2329939, at *6 (A®g2006) (in considering evidence from non-
medical sources such as spouses, paramtsfriends, “it would be appropriate to
consider such factors as the nature and exfethie relationship, whether the evidence is
consistent with other evidence, and any ofaetors that tend to support or refute the
evidence”).

Finally, the ALJ justifies his finding that O’Meara’s mental impairment is not
severe by referencing her “extensive activibédaily living,” including caring for her
cat, making simple meals, tending to teavn and garden, and performing extensive
housework. (AR 22 (citing AR 174).) Buta later Function Report apparently not
considered by the ALJ, O’'Meara reported tta¢ was no longer able to keep up with her
daily housework and outsdvork; was frequently napping or doing nothing; and
sometimes did not even dress or show@&R 180, 185.) Fuhermore, many of the
activities relied on by the ALJ in determiningtiO’Meara did not have a severe mental
impairment (e.g., tending to her cat, making@e meals, and doing gardening and lawn
work) reflect O'Meara’s physical, ratheraihn mental, capabilities. But O’Meara’s
physical capabilities are not relevant in tbése, given that O’Meara does not claim to
have had any exertional limitationsrahg the alleged disability period.

Conclusion
The Second Circuit very reatly reiterated that “thetandard for a finding of

severity under Step Two tfie sequential analysisde minimisand is intended only to
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screen out the very weakest casddcIntyre v. Colvin 758 F.3d 146, 151 (2d Cir. 2014)
(citing Dixon, 54 F.3d at 1030). This it one of those “veryweakest” cases; rather,
there is substantial evidence demonstmthat O’Meara’s bipolar disorder with
depression had more than a minimal effather ability to ddbasic work activities
during the alleged disability ged, and thus was “severe.” The Court cannot find the
ALJ’s step-two error harmless because hledeo account for any mental impairments
on their own or in combination with anyhetr impairments in dermining O’Meara’s
RFC. See, e.gParker-Grose v. Astrye62 F. App’x 16, 18 (2d Cir. 2012).
Accordingly, the Court GRANTS O’Meara’s motion (Doc. 9), DENIES the
Commissioner’s motion (Doc. 12), and REMABDor further proceedings and a new
decision in accordanceith this ruling.
Dated at Burlington, in the District dfermont, this 18th day of September, 2014.
/s/ John M. Conroy

bhn M. Conroy
UnitedStatedMagistrateJudge
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